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The case of Moore v. Strickling, decided 
by the Supreme Court of West Virginia, will 
bring to prosecuting officers a realizing sense 
of the proprieties of their position, and the 
fact that they are amenable to prosecution 
for failure to observe them. In that case, 
application was made for the removal from 
office of a prosecuting attorney upon the 
ground of gross immorality. The court, in 
a well considered opinion held that, if a pub- 
lic officer whose duty it is to prosecute the 
keeper and inmates of a house of ill fame, 
resorts to the same‘for immoral purposes he is 
guilty of gross immorality and thereby forfeits 
his office. One of the errors relied upon by 
defendant for a reversal was the refusal of 
the lower court to allow the defendant a trial 
by jury, by virtue of the section of the con- 
stitution, providing that ‘‘no person shall be 
deprived of life, liberty or property without 
due process of law and the judgment of nis 
peers.’’ The defendant claimed that his 
office was his property and subject to the 
above constitutional provision. But the 
court, after an exhaustive review of the au- 
thorities, held otherwise ; that the incumbent 
of an office has not, under our system of 
government, any property in it. 
to exercise it is not based upon any contract 
or grant. It is conferred on him as a public 
trust, to be exercised for the benefit of the 
public. Such salary as may be attached to 
itis not given because of any duty on the 
part of the public to do so, but to enable the 
incumbent the better to perform the duties 
of his office by the more exclusive devotion 
of time thereto. This view is sustained by 
the decided and overwhelming weight of au- 
thority. 





The question has recently arisen before the 
Nevada courts as to the effect upon instru- 
ments offered in evidence in State courts, of 
a failure to affix the stamp required by the 
federal war revenuelaw. The question arose 
as to the admissibility of a deposition taken 
before a notary where the latter had failed to 
affix the stamp to his certificate, as required 
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by that act. The lower court sustained the 
objection to the deposition, and refused to 
admit it in evidence. The supreme court re- 
versed this ruling, holding that the act does 
not apply to State courts. Knox v. Rossi. 
This seems to be the only case wherein the 
question has arisen under the present law. 
One of the early cases under the revenue law 
of 1862 was Carpenter v. Snelling, 97 Mass. 
452. After stating that the law did not in 
terms extend to State courts—and the law of 
1898 in this respect is the same—the decision 
proceeds: ‘‘The language of the enactment 
is only that no instruments or documents not 
duly stamped shall ‘be admitted or used as 
evidence in any court’ until the requisite 
stamps shall be affixed. This provision can 
have full operation and effect if construed as 
intended to apply to those courts only which 
have been established under the constitution 
of the United States and by acts of congress, 
over which the federal legislature can legiti- 
mately exercise control, and to which they 
can properly prescribe rules regulating the 
course of justice and the mode of administer- 
ing justice. We are not disposed to give a 
broader interpretation to the statute. We 
entertain grave doubts whether it is within the 
constitutional authority of congress to enact 
rules regulating the competency of evidence 
on the trial of cases in the courts of the sev- 
eral States, which shall be obligatory upon 
them. We are not aware that the existence 
of such a power has ever been judicially 
sanctioned. There are numerous and weighty 
arguments against its existence. We cannot 
hold that there was an intention to exercise 
it, where, as in the provision now under con- 
sideration, the language is fairly susceptible 
of a meaning which will give it full operation 
and effect within the recognized scope of the 
constitutional authority of congress.’’ In 
Green v. Holway, 101 Mass. 243, the same 
court said: ‘‘Tbe decision in Carpenter v. 
Snelling, 97 Mass. 452, that this enactment 
must be limited to the courts of the United 
States, and not be construed to extend to, if, 
indeed, it could constitutionally bind, the State 
courts, was made after full consideration, is 
in accordance with the judgments rendered, 
without a doubt being raised upon this point, 
by the Supreme Courts of Vermont, Maine and 
Pennsylvania in the cases above cited, and 
with the later adjudications of the very ques- 
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tion in Griffin v. Ranney, 35 Conn. 239 ; Craig 
v. Dimock, 47 Ill. 308; Bunker v. Green, 48 
Ill. 243, and Express Co. v. Haines, Jd. 248, 
and is in harmony with, if it does not fall 
within, the principle of construction upon 
which the amendments of the constitution of 
the United States securing fundamental rights 
in the modes of judicial proceedings have 
been held to apply to such proceedings in the 
courts of the United States only, and not to 
those in the courts of the several States. 
Twitchell v. Com., 7 Wall. 321, and cases 
cited; Livingston v. Moore, 7 Pet. 482, 551; 
Com. v. Hitchings, 5 Gray, 482.’’ Decis- 
ions contrary to the views here stated were 
made in the cases of Maynard v- Johnson, 2 
Nev. 25, and Wayman v. Torreyson, 4 Nev. 
124, but when these cases were decided the 
effect of congressional legislation upon the 
jurisdiction and practice of the State courts 
had not received the careful judicial consid- 
eration afterwards given it, and no sugges- 
tion was then made that the act of congress 
prescribed a rule of evidence for federal 
courts only. 








NOTES OF IMPORTANT DECISIONS. 





NOVATION—CONSENT OF PARTIES. — Stude- 
baker Bros. Mfg. Co. v. Endom, 26 South. Rep. 90, 
decided by the Supreme Court of Louisiana, is a 
good case on the subject of novation. It was there 
held that to constitute a contract for novation, on 
the essential point of the extinguishment of the 
pre-existing obligation, there must appear the 
consent of both contracting parties; that the in- 
tention of the obligor that the existing debt 
should be discharged by the new obligation he 
enters into does not suffice; that the creditor 
must concur in this. The court said: 

“The community existing between Fred En- 
dom and bis wife owed plaintiffs $2,687.78 on ac- 
count. On July 1, 1893, three promissory notes 
of Endom, as head and master of the community, 
were given for the debt. Shortly afterwards the 
wife died. Endom qualified as natural tutor for 
the minor heirs of the wife. The wife’s succes- 
sion, as such, was not opened, and there has been 
no administration of the same as a succession. 
When the first of the three notes, given as above, 
matured, it was not paid. Mrs. Endom was then 
dead. Not being able to meet the matured note, 
it wis agreed between plaintiff and Endom that 
the three outstanding notes (one due and two not 
yet due) should be taken up by four notes, rep- 
resenting the principal and interest of the first 
three notes. Accordingly, on February 6, 1894, 





the four new notes were executed, replacing the 
old notes, and the latter were surrendered to En- 
dom, who was alike the signer of both sets of 
notes. The day following, Endom, to secure the 
four new notes, executed a special mortgage, in 
favor of plaintiffs, on certain real property be- 
longing to the community. By its terms the 
mortgage covered the whole of the property. 
Subsequently plaintiffs brought suit on the notes, 
and asked recognition of mortgage on Endom’s 
interest in the property mortgaged. Judgment 
followed against Endom for the amount of the 
notes, and recognizing and ordering enforced 
the mortgage on his interest in the property. 
Neither the heirs of the wife nor her succession 
were made parties to the suit. It would seem 
that plaintiffs have not been able to realize the 
amount due them on this judgment against En- 
dom and his interest in the community property 
mortgaged. Therefore, it is that the present ac- 
tion is brought. Its object is to subject to the 
payment of the debt the share of the community 
property claimed by the wife's heirs under benefit 
of inventory. The major heirs are made parties 
defendant, and Fred Endom., as tutor, is cited on 
behalf of the minor heirs. The petition recites 
the facts and circumstances leading down to in- 
stitution of the suit. The defense is ‘extinguish- 
ment, by novation, of the antecedent community 
obligation, and the consequent release of the 
wife’s interest in the community property, and 
discharge of her heirs.’ Plaintiffs having offered 
the deposition of two witnesses to prove the alle- 
gations of their petition, defendants objected to 
the testimony, on the ground that plaintiffs had 
declared on certain notes, and parol evidence was 
not admissible to prove the existence and con- 
tents of the notes, in view of the fact that there 
was no allegation of their loss or destruction, and 
on the further ground that, having declared on 
notes, evidence was not admissible to establish an 
indebtedness on an open account. This objec- 
tion was properly overruled. Plaintiffs’ action 
cannot be regarded specitically as a suit on the 
original notes, nor yet on the account of indebt- 
edness preceding them. Their petition is a re- 
cital of the facts, from which, if true, results the 
liability of the wife’s share of the community 
property for the debt, unless the special defense 
of novation set up by defendants is established. 
“The sole question, then, at issue is whether 
the indebtedness due plaintiffs for carriages and 
vehicles sold to Endom prior to the death of his 
wife was novated after ber death by the taking of 
new notes from Endom in lieu of those executed 
during the lifetime of the wife. The plea of 
novation admits the debt sued for, and throws 
upon defendants the burden of proving the state 
of facts necessary to show its extinguishment. 
Gails v. The Osceola, 14 La. Ann. 54. Novation 
is never presumed. ‘The intention to make it 
must clearly result from the terms of the agree- 
ment, or by a full discharge of the original debt. 
Rey. Civ. Code, § 2190; Helme vy. Middleton, 14 
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La. Ann. 484. It is a contract consisting of two 
stipulations, one to extinguish an existing obliga- 
tion, the other to substitute a new one in its 
place; and the pre-existent obligation must be 
extinguished, or there is no novation. A mere 
modification of it will not do. Anything remain- 
ing of the original obligation prevents novation. 
Rev. Civ. Code, §§ 2185, 2187. Applying these 
rules of the law to the facts. of the case at bar, 
our conclusion is the plea of novation cannot be 
sustained. Endom, whose testimony was taken 
on the second trial, declares, it is true, that the 
old indebtedness was absorbed by the new notes 
and mortgage, and that he considered the old 
notes canceled. He gets this idea from the fact 
that, when the new notes were substituted for the 
old, the latter were surrendered to him. He 
states, further, that it was his intention, by the 
execution of the four last notes and the mortgage, 
to entirely extinguish the former debt evidenced 
by the three notes first given. ‘His intention’ 
alone does not suffice. The intention, too, of the 
other party must appear. To constitute the con- 
tract of novation, in the essential point of the ex- 
‘tinguishment of the pre-existing obligation, there 
must be shown the consent of both contracting 
parties. Here one of the stipulations of the con- 
tract of novation alone appears, ¥iz: that new 
notes were substituted for the old. As to the 
other stipulation, to-wit: an agreement to extin- 
guish the then existing obligation, it is not estab- 
lished. On the contrary, plaintiffs’ agent, who 
dealt with Endom at the time, testifies there was 
no intention whatever to release the estate of 
Mrs. Endom, or to novate the debt; that there 
was no agreement to that effect; that the subject 
was not discussed between himself and Endom; 
that the latter, being unable to pay the notes at 
the time, simply proposed to renew them to a 
certain date, and offered to mortgage some prop- 
erty to secure the deferred payments. This was 
acceded to. Mrs. Endom’s name, or her death, 
as affecting the liability of the whole community 
property for the debt, was not mentioned at all. 
This evidence is corroborated by that of another 
of plaintiffs’ employees, who was chief account- 
ant for the company, and, as such, had control of 
the settlement of all its outstanding claims. It 
was he who sent the agent who dealt directly 
with Endom, and gave him the instructions as to 
the settlement to be made, ete. The case is iden- 
tical, or very nearly so, with that of Rusk v. 
Crawford, 25 La. Ann. 314, and controlled by it. 
See, also, Baker v. Frellsen, 32 La. Ann, 822; 
Latiolais v. Bank, 33 La. Ann. 1444; Bergerson v. 
Patin, 34 La. Ann. 54; Levy v. Ford, 41 La. Ann. 
880, 6 South. Rep. 671; Chambers, Roy & Co. v. 
Knapp, 48 La. Ann. 1156, 20 South. Rep. 677.” 





CORPORATIONS—STOCKHOLDERS—RIGHT TO 
InsPpECT Books.—The Court of Appeals of New 
York, in the case of Jn re Steinway, considered - 
the question as to the right of stockholders to in- 
spect books of the corporation, holding that a 





stockholder has a right at common law to inspect 
the books of the corporation, at a convenient time 
and place, to acquire such information as will 
enable him to intelligently exercise his rights as a 
stockholder; that mandamus will lie to compel the 
directors of a corporation to permit a stockholder 
to inspect its books, and that a statute requiring 
corporations to keep a stock book, which shall be 
open for the inspection of its stockholders and 
judgment creditors, and section 52, entitling 
stockholders owning a certain per cent. of the cap- 
ital stock to a statement of the corporation’s assets 
and liabilities, does not abridge a stockholder’s 
common law right to an inspection of the corpo- 
rate books. The following is from the opinion: 
‘The right of a corporator, who has an interest, 
in common with the other corporators, to inspect 
the books and papers of the corporation, for a 
proper purpose and under reasonable circum- 
stances, was recognized by the courts of king’s 
bench and chancery from an early day, and en- 
forced by motion or mandamus, but always with 
caution, so asto prevent abuse. Rex v. Fraternity 
of Hostmen, 2 Strange, 1223, and note; Gery v. 
Hopkins, 7 Mod. 129, case 175; Richards v. Pat- 
tinson, Barnes, Notes Cas. 235; Young v. Lynch, 
1 W. Bl. 27; Rex v. Shelley, 3 Term R. 141; Rex 
v. Babb, Jd. 579, 580; Rex v. Merchant Tailors’ 
Co., 2 Barn. & Adol. 115; Jn re Burton, L. J. 31 Q. 
B. 62; In re West Devon Great Consols Mine, 27 
Ch. Div. 106. Lord Kenyon, in rendering judg- 
ment in Rex v. Babb, assumed ‘that in certain 
cases the members of a corporation may be per- 
mitted to inspect all papers relating to the corpo- 
ration.” In Gery v. Hopkins, the court, on 
granting the order to produce, said: ‘There is 
great reason for it, for they are books of a public 
company and kept for public transactions, in 
which the public are concerned, and the books are 
the title of buyers of stock, by act of parliament.’ 
In Rex v. Fraternity of Hostmen, the reporter 
states that the court said: ‘Every member of the 
corporation had, as such, a right to look into the 
books for any matter that concerned himself, 
though it was in adispute with others.’ The fol- 
lowing cases arose in this State, but the most of 
them are not strictly in point, as they rest mainly 
upon statutory authority, which does not extend 
to the case in hand: People v. Lake Shore & M. 
S. R. Co., 11 Hun, 1, affirmed, sub nom. In re 
Sage, in 70 N. Y. 222; People v. Eadie, 63 Hun, 
320,18 N. Y. Supp. 53; Jd., 133 N. Y. 573, 30 N. 
E.’ Rep. 1147; Cotheal v. Brouwer, 5 N. Y. 562; 
People v. Mott, 1 How. Prac. 247; People v. Paton, 
20 Abb. N. C. 172, 1958 People v. Pacific Mail S. 
S. Co., 50 Barb. 280; People v. Northern Pac. R. 
Co., 50 N. Y. Super. Ct. Rep. 456; People v. Nas- 
sau Ferry Co., 86 Hun, 128, 33 N. Y. Supp. 244; 
Central Cross Town R. Co. v. Twenty-Third St. 
Ry. Co., 53 How. Prac. 45; People v. Throop, 12 
Wend.183. The courts of other States compel the 
officers of corporations to allow stockholders to 
examine the books upon due application for a 
proper purpose. In Lewis v. Brainerd, 53 Vt. 
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520, the court said: ‘The shareholders in a cor- 
poration held the franchise and are the owners of 
the corporate property, and as such owners they 
have the right, at common law, to examine and 
inspect all the books and records of the corpora- 
tion at all seasonable times, and to be thereby in- 
formed of the condition of the corporation and its 
property.” In Huylar v. Cattle Co.. 40 N. J. Eq. 
392, 398, 2 Atl. Rep. 274, 278, it was said: ‘Stock- 
holders are entitled to inspect the books of the 
company for proper purposes at proper times, 
* * * and they are entitled to such inspection, 
though their only object is to ascertain whether 
their affairs have been properly conducted by the 
directors or managers. Such a right is necessary 
to their protection. To say that they have the 
right, but that it can be enforced only when they 
have ascertained, in some way, without the books, 
that their affairs have been mismanaged or that 
their interests are in danger, is practically to deny 
the right in the majority of cases. Oftentimes 
frauds are discoverable only by examination of 
the books by an expert accountant. The books 
are not the private property of the directors or 
managers, but are the records of their transactions 
as trustees for the stockholders.’ In Com. v. 
Pheenix Iron Co., 105 Pa. St. 111, 116, the rule 
was laid down that: *Unlessthe charter provides 
otherwise, a shareholder in a trading corporation 
has the right to inspect its books and papers, and 
to take minutes from them, for a definite and 
proper purpose, at reasonable times. ‘lhe doc- 
trine of the law is that the books and papers of the 
corporation, though of necessity kept in some one 
hand, are the common property of all the stock- 
holders.” Upon asecond appeal in the same case, 
sub nom. Phoenix Iron Co. v. Com., 113 Pa. St. 
563, 572,6 Atl. Rep. 75,79, the courtsaid: ‘Under 
the circumstances mentioned for the purposes 
stated, We are of opinion that, according to our 
ruling when the case was here before, the relator 
is clearly entitled to an examination of the books 
and papers of the company. Such a right is, of 
course, not to be exercised to gratify curivsity or 
for speculative purposes, butin good faith and for 
a specific honest purpose, and where there is a 
particular matter in dispute, involving and affect- 
ing seriously the rights of the relator as a stock- 
holder. * * * A stockholder ina trading cor- 
poration must certainly have some rights which a 
board of directors should respect. Sellers (the 
relator) was not bound to accept the mere state- 
ment of the board, whether under oath or other- 
wise, as to the contents of the books, etc. He had 
aright toa reasonable persenal inspection of them, 
and, with the aid of a disinterested expert, might 
make such extracts as were reasonably required 
in the preparation of the bill he proposed to bring. 
The relator, we think. has a clear right, under the 
writ and return, to the relief he asks, and it is 
plain that he bas no specific legal remedy for the 
enforcement of that right; and the existence of a 
supposed equitable remedy is not a ground for re- 
fusing the mandamus.’ In Cockburn v. Bank, 13 





La. Ann. 289, 290, the court, in granting a man- 
damus requiring the officers of a corporation to 
allow access by a stockholder to the books, said: 
‘A stockholder in a corporation possesses all his 
individual rights, except so far as he is deprived 
of them by the charter or the law of the land. As 
long, then, as the charter, or the rules and by-laws 
passed in conformity thereto, and the law, do not 
restrict his individual rights, he possesses them in 
full, and can demand to exercise them. It cannot 
be denied that it is the right of every one to see 
that his property is well managed. and to have 
access to the proper sources of knowledge in this 
respect.” The same court, in a like case, declared 
that a stockholder in a trading corporation ‘has, 
in the very nature of things, and upon principles 
of equity, good faith, and fair dealing, the right 
to know how the affairs of the company are con- 
ducted—whether the capital of which he has con- 
tributed so large a share is being prudently and 
profitably employed or otherwise. * * * In 
order to comply with this call, and to vote under- 
standingly, it was certainly requisite for the re- 
latur to know the condition of the affairs and busi- 
ness operations of the company, and be enabled 
from this knowledge to act for the best interests 
of the stockholders and of the company.’ State 
v. Blenville Oil Co., 28 La. Ann. 204, 208. See 
also Stone v. Kellogg (Ill. Sup.). 46 N. E. Rep. 
222; Stettauer v. Construction Co., 42 N. J. Eq. 
46, 6 Atl. Rep. 303; People v. Walker. 9 Mich. 
328; State v. Bergenthal, 72 Wis. 314,39 N. W. 
Rep. 566. The elementary works unite in holding 
that a corporator has the right in question, and 
that mandamus is a proper remedy. Mr. Wait, in 
his work on Insolvent Corporations, after review- 
ing the authorities, says: ‘It will be apparent 
from an examination of these authorities that the 
rule in favor of a stockholder’s right of inspection 
and investigation of corporate books and papers 
is becoming very broad and general.’ Section 504. 
But, while the learned author recognizes the rule, 
he insists—and we agree with him—that an in- 
spection should ‘not be granted to facilitate specu- 
lative schemes or to gratify idle curiosity.” He 
declares that ‘mandamus is the most complete and 
effective form of redress available to a stockholder 
or party in case of a denial of the right of inspec- 
tion.” Section 516. Mr. Cook, in discussing the 
question, says that ‘the stockholders of a corpora- 
tion had, at common law, a right to examine, at 
any reasonable time and for any reasonable pur- € 
pose, any one or all of the books and records of 
the corporation. This rule grew out of an analo- 
gous rule applicable to public corporations and to 
ordinary co-partnerships, the books of which, by 
well-established law, are always open to the in- 
spection of members.’ 2Cook,Corp.$51l. ‘The 
prevailing doctrine in the United States is said to 
permit an incorporator the same freedom in ex- 
amining the books of the company as a partner 
has with respect to the books of his firm, but the 
right only extends to such documents as are nec- 
essary to the stockholder’s particular purpose. 
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* * * Statutes giving the shareholder of cor- 


porations the right to inspect the corporate books 
have been passed in many of the American States 
and in England. These statutes, however, do not 
supplant the common-law right.’ 1 Beach, Priv. 
Corp. § 75. Judge Thompson, in his work on 
Corporations, says: ‘One of the privileges inci- 
dent to ownership of stock in a corporation is that 
of an inspection of the books and condition of the 
company, and this privilege, in general, becomes 
aright when the inspection is sought at proper 
times and for proper purposes.’ Section 4406. He 
further declares that when the right is guarantied 
by statute the motive for its exercise is immaterial, 
but when it rests upon the common law it will not 
be allowed for speculative purposes, the gratifica- 
tion of curiosity, or where its exercise would pro- 
duce great inconvenience. Sections 4412-4420. 
See also Ang. & A. Corp. (9th Ed.) § 681; Mor. 
Corp. § 473: High. Extr. Rem. § 308; 19 Am. & 
Eng. Enc. Law, 231. We think that, according 
to the decided weight of authority, a stockholder 
has the right at common law to inspect the books 
of his corporation at a proper time and place, and 
for a proper purpose, and that, if this right is re- 
fused by the officers in charge, a writ of mandamus 
may issue, in the sound discretion of the court, 
with suitable safeguards to protect the interests 
of all concerned. It should not be issued to aid a 
blackmailer, nor withheld simply because the in- 
terest of the stockholder is small; but the court 
should proceed cautiously and discreetly, accord- 
ing to the facts of the particular case.” 





CRIMINAL LAW—LARCENY—STEALING DOG.— 
The Supreme Court of South Carolina holds, in 
State v. Langford, 33S. E. Rep. 370, that. a dog 
is a chattel within the code defining the crime of 
larceny. The court says in part: 

‘The first and principal question presented is 
whether a dog is the subject of Jarceny. By theold 
common law, larceny could not be committed of 
adog. ‘The reasons assigned for this were the 
baseness of the nature of such creatures; that it 
was kept for mere whim and pleasure; that, be- 
ing unfitfor food, it was of no intrinsic value; that 
the penalty for the felony of larceny was too se- 
vere to apply for the stealing of so contemptible 
a creature. By St. 10 Geo. ILL. ch. 18 (George III. 
was fond of stag hunting), the taking and carry- 
ing away of a Gog was made punishable, but not 
as larceny. Under the reasoning satisfactory at 
that day, it was larceny to steal a tame hawk, 
but not larceny to steala tame dog, although it 
was larceny to steal the hide of a dead dog; yet 
by the common law dogs were held to be such 
property as would sustain an action of trover for 
their recovery. Civil remedies were permitted 
for injury to, or loss of, dogs, and they would go 
to the executors and administrators as property. 
The reason for the outlawry of dogs in favor of 
thieves can hardly be regarded as persuasive at 
this day and here, and such crude application of 
the principles of the common law must yield to 





common sense. The fitness of an animal for 
food is not the only test of its value to mankind. 
Its capacity for useful service in other ways is 
often the real test of value. Nor is the fact that 
an animal is kept for the whim and pleasure of 
its owner any sort of reason for excluding it from 
the law of larceny asa thing of no value, for 
amusement has its valuable uses for man. Neither 
is it just to say of the dog that its nature is so 
base as to render it unworthy of protection‘as ab- 
solute property, for Baron Cuvier says the dog is 
the ‘completest, the most singular, and the most 
useful conquest ever made by man.’ When we 
are told that the Greeks and Romans employed 
dogs in war, armed with spiked collars, and that 
Corinth was saved by war dogs, which attacked 
and checked the enemy until the sleeping gar- 
rison were aroused, we better understand Shake; 
spear’s Antony when he said: ‘Cry havoc, and 
let slip the dogs of war.’ We should not let cor- 
tempt for sheepkilling dogs and our dread of hy- 
drophobia do injustice to the noble Newfound- 
land, that braves the water to rescue the drown- 
ing child; to the Esquimaux dog, the burden- 
bearer of the Arctic regions; to the sheep dog, 
that guards the shepherd’s flocks, and makes 
sheep raising possible in some countries; to the 
St. Bernard dog, trained to rescue travelers lost 
or buried in the snows of the Alps; to the swift 
and docile greyhound; to the package-carrying 
spaniel; to the sagacious setters and pointers, 
through whose eager aid tables are supplied with 
the game of the season; to the fleet fox hound, 
whose music, when opening on the fleeing fox, is 
sweet to many ears; to the faithful watch dog, 
whose honest bark, as Byron says, bays ‘deep- 
mouthed welcome as we draw near home;’ to the 
rat-exterminating terrier; to the wakeful vice, 
which the burglar dreads more than he does the 
sleeping master; to even the pug, whose very 
ugliness inspires the adoration of the mistress; 
to the brag possum dog and coon dog, for which 
the owner will fight if imposed upon; and lastly, 
to the pet dog and playmate of the American 
boy, to say nothing of the ‘yaller dog,’ that de- 
fies legislatures. Of all animals, the dog is most 
domestic. Its intelligence, docility, and devotion 
make it the servant,the companion,and the faithful 
friend of man. The raising and training of dogs 
is now pursued by many as a business, large 
sums of money are invested in them, and they 
are bought and sold as other property. In this 
State, by statute, dogs are and have long been 
taxed as personal property, according to value, 
and for revenue. As stated in Salley v. Railroad 
Co., 54 S. Car. 484, 32S. E. Rep. 527: ‘What the 
law taxes as personal property it will protect as 
such." This legislation is potent in two ways: 
(1) If the common-law rule, notwithstanding the 
fallacy of the reasoning upon which it is based, 
as applied to present conditions, should be held 
of force in this State, in the absence of modifi- 
cation by statute, then the statute taxing dogs as 
personal property ad valorem and for revenue is 
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a modification of the common-law rule. (2) It 
brings dogs, as personal property and things of 
value,within the meaning of ‘chattels’ in our stat- 
ute as to simple larceny (see section 160, Code Cr. 
Proc.), the term ‘chattel’ including all kinds of 
property, except freehold or things parcel there- 
of, and perhaps choses in action. In the case of 
Ward v. State, 48 Ala. 161, holding that there is 
no such property in dogs as makes them the 
subject of larceny, the court was influenced by 
the absence of any statute modifying the com- 
mon-law, and the faet that dogs were not tax- 
able as other property in that State. Likewise, 
in the case of State v. Doe, 79 Ind. 9, the court, 
while holding dogs not the subject of larceny, 
said: ‘If dogs were taxed in Indiana, as other 
property, it would be a strong circumstance to 
show an intent on the part of the legislature to 
abrogate the common-law rule, and make them 
the subjects of larceny, like any other personal 
property.’ In the case of Mullaly v. People, 
86 N. Y. 365, a strong case in support of the 
view of this court, the court said: ‘It can 
scarcely be supposed that the legislature meant 
to regard dogs as property for purposes of tax- 
ation, and yet leave them without protection 
from thieves.’ Sustaining our conclusion, among 
others, are the following cases: State v. Brown, 
9 Baxt. 53: Hamby v. Samson (Iowa), 40 Law 
Rep. Ann. 608, 74 N. W. Rep. 918, and a 
very able exhaustive note on property rights in 
dogs, beginning at page 503.” 





BANKRUPTCY— WHO MAY BECOME BANK- 
RUPTS—INFANTS.—The present bankruptcy stat- 
ute provides that ‘‘any person except a corpora- 
tion shall be entitled to the benefit of this act as 
as a voluntary bankrupt.’’ By another section it 
is provided that, the word ‘persons’ shall in- 
clude corporations, except when otherwise pro- 
vided and officers, partnerships and women.”’ No 
part of the statute appears expressly to provide 
for the case of minors, and the United States Dis- 
trict Court, Southern District of Iowa, has re- 
cently been called upon to decide whether a 
minor may become a bankrupt. Jn re Brice, 93 
Fed. Rep. 942. The court holds that, where the 
law of the State (Code Iowa, 1897, § 3190) pro- 
vides that a minor may not disaffirm his contracts 
on reaching full age when, ‘**from his having en- 
gaged in business as an adult, the other party 
had good reason to believe him capable of con- 
tracting,’’ if a minor engages in business as a 
merchant, and parties consequently assume that 
he is of full age, and deal with him in that be- 
lief, no inquiry or representation being made as 
to his minority, he becomes absolutely liable 
for the debts contracted in such business, and 
may be adjudged bankrupt on his own petition, 
though still an infant. Judge Woodson, U.S. 
District Judge, says in part: 

‘“‘In re Derby, 8 Ben. 118, Fed. Cas. No. 3,815, 
is cited by connsel for creditors petitioning for 
vacation as a well considered case, wherein 





Judge Blatchford (then district judge, but subse- 
quently an associate justice of the Supreme Court 
of the United States) decided that minors, in 
respect to their general contracts, are not em- 
braced within the provisions of the Bankruptcy 
Act of 1867, as subject of voluntary or involuntary 
bankruptcy. Opposing counsel have cited Jn re 
Book. 3 McLean, 317,Fed.Cas. No. 1,637,wherein it 
is decided, in answer to the question ‘whether the 
infancy of the applicant is good ground for op- 
position to his discharge as a bankrupt,’ that 
‘an infant may claim the benefit of the bank- 
rupt law.’ This last cited case, while given as 
the ‘opinion of the court’ on questions certified 
to the circuit court from the district court, 
under the provisions of the Bankruptcy Act of 
1841, appears to have been answered on general 
principles, and not upon any special provisions 
of that act, and to be the opinion of Justice, 
McLean, then a member of the Supreme Court 
of the United States. In neither of these cases, 
apparently so contrary in decision reached, is 
there reference as a controlling factor to any 
special provision of the acts in force at dates 
of such decisions. Yet there are apparent prin- 
ciples in common recognized as underlying 
these decisions. In the course of the opinion 
Judge Blatchford states, apparently as the reason 
leading to the conclusion reached by him: ‘The 
general contracts of an infant having no force 
if disaffirmed by him after attaining his ma- 
jority, it is idle for him to set forth, in a vol- 
untary case, a schedule of his creditors, and 
idle for them to prove their debts during his 
infancy, for the whole proceedings must be vain 
if the debts are disaftirmed by him after he at- 
tains his majority.’. Towards the close of his 
opinion he states: ‘It is not intended to express 
ap opinion as to whether or not an infant may not 
voluntarily petition in respect of contracts for 
which he is liable, such as debts for the value of 
necessaries.’ While Justice McLean states: ‘An 
infant is bound to pay certain debts. ‘The bank- 
rupt law extends its benefits to all persons who 
are in a state of bankruptcy, without exceptions 
as to persons. Fiduciary debtors only are ex- 
cepted. * * * When an infant brings his case 
within the bankrupt law, the law vests his prop- 
erty in the assignee.’ Apparently, therefore, if 
the infant is liable for the debts he schedules, he 
may, so far as the decisions above cited have ex- 
pressly decided, avail himself of the benefits of 
the bankrupt law, in the absence in such law of 
any provisions to the contrary. And the point 
decided in Re Derby must be regarded as applying 
adversely to the right of minors to be adjudged 
bankrupts only as to debts which the minor 
had the legal right to disaffirm. The industry of 
counsel has brought the court only these two 
decisions as directly bearing on the question 
here Jpresented. The contention presented in 
the pending matter may be regarded as closely 
analogous to the question presented under for- 
mer bankruptcy statutes with reference to 
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whether, and, if at all, to what extent, such 
former statute extended their provisions to mar- 
ried women. ‘The cases are numerous wherein 
the courts were called to determine how far 
the recognized legal disabilities of mar- 
ried women affected the application of 
the statute. In the pending matter the 
legal disability is alleged as applying 
to a minor. Without attempting an exhaustive 
consideration of the decisions relating to the ap- 
plication of former bankruptcy laws to married 
women, a few may profitably be here considered. 
In re Slichter, Fed. Cas. No. 12,943, Judge Nel- 
son, in 1869, passed directly on the question, aris- 
ing in the district of Minnesota, over which this 
distinguished judge so long presided, as to the 
status of a married woman under the Act of 1867. 
Catharine Slichter and her son had been trading 
under the firm name of Slichter & Son. This de- 
cision recognizes that the statutes of that State 
had relieved married woman of many of the dis- 
abilities to which they were theretofore subjected, 
but that Mrs. Slichter could make no contract, in 
the course and business of said firm, except as 
authorized by the laws of that State. ‘There be- 
ing no evidence that Mrs. Slichter was engaged 
in business by virtue of any autbority conferred 
by the statute, she could avail herself of her 
coverture to defeat the debt which was the basis 
of the bankruptcy proceedings.’ Jnre Kinkead, 3 
Biss. 405, Fed. Cas. No. 7,824, was decided in 
1873 by Judge Blodgett. This decision with ex- 
haustive clearness applies the statutes of Illinois 
regarding the legal status of married women as 
to property rights. J.D. Kinkead and his wife, 
under the firm name of Kinkead & Co., were car- 
rying on a partnership business as traders. Kin- 
kead & Co. and J. D. Kinkead, by proceedings in 
involuntary bankruptcy, had been adjudicated 
bankrupts. An individual creditor of J. D. 
Kinkead sought to have his debt established 
against the firm assets, on the ground that the 
contract of co-partnership was void and inoper- 
ative by reason of the inability of the wife to 
make a binding contract. After a full and clear 
statement of the statute of the State relating to 
the questions involved, Judge Blodgett, in closing 
his opinion, states: ‘The fact that Mrs. Kinkead 
was not individually adjudged a bankrupt does 
not, in my view, change the aspect of the case. 
Such an adjudication could only be necessary for 
the purpose of reaching her individual prop- 
erty, if she has any, which is not alleged; 
and she may yet be so adjudged if it becomes 
necessary in the course of these proceedings.’ 
The decision reached above was subsequently 
affirmed by Circuit Judge Drummond (1874), be- 
fore whom the case was taken on review. In re 
Collins, 3 Biss. 415, Fed. Cas. No. 3,006, was de- 
cided in 1873 by the same distinguished jurist. 
In this case was directly presented the question 
whether a married woman was entitled, on her 
own petition, to receive the benefits of the bank- 
ruptey statute. The case arose upon the motion 





of a creditor to set aside and dismiss the bank- 
ruptcy proceedings after adjudication had thereon. 
After referring to the discussion had in the Kin- 
kead case, supra, Judge Blodgett says: ‘I think 
the principles I have laid down in the Kinkead 
case that a married woman could lawfully engage 
in business, and incur liabilities, justify her in 
coming to this court, and the court in taking 
jurisdiction of the case.’ Jn re Goodman, 5 Biss. 
401, Fed. Cas. No. 5,540, was decided by Judge 
Gresham in 1873, while district judge of the 
district of Indiana. Petition was filed against 
Rachel Goodman, a married woman, alleging 
that she had, in that district, been for years 
engaged in business in her own name as a trader, 
and had committed an act of bankruptcy (de- 
scribing it) within the last six months, etc. The 
case came up ona motion of Mrs. Goodman to 
dismiss the bankruptcy proceedings. In his de- 
cision Judge Gresham states: ‘Whether this pro- 
ceeding can be maintained depends upon how far 
the legislature of Indiana has gone in changing 
the common-law rights of married women.’ After 
discussing and summarizing the Indiana statutes, 
the opinion concludes: ‘The rule, then, still being 
that a married woman cannot contract, and the 
power to do so being an exception to the rule, 
and the petition failing to show that Mrs. Good- 
man was possessed of any separate property or 
means with which she was carrying on her busi- 
ness, it follows that she cannot be adjudged a 
bankrupt. The petition is therefore dismissed.’ 
An extended annotation to the case of In re Kin- 
kead, 14 Fed. Cas. p. 602, closes with what ap- 
pears to be a correct conclusion based on the 
cases above cited and others cited in such anno- 
tation: ‘Impossible as it may be to reconcile the 
decisions on the general question of the rights 
and liabilities of married woman, the duty of the 
federal courts in administering the bankrupt act 
would seem to be simply to determine the status 
of a married woman under the existing laws of 
the State where the jurisdiction is to be exercised, 
and administer the act upon the basis of the prin- 
ciples thus discovered. The foundation of bank- 
ruptey proceedings is indebtedness; but the bank- 
ruptcy act does not make any new standard of 
liability; it simply operates upon those already 
existing. The application of the act to married 
women depends, clearly, not upon their rights, 
but their liabilities; and those liabilities are de- 
termined by the law of the forum where the ju- 
risdiction is invoked.’ While not directly appli- 
cable herein, an interesting case is In re Cotton, 
Fed. Cas. No. 3,269, wherein Judge Judson, of 
the district of Connecticut, applies the bankruptcy 
statute, as in force in 1843, to the State statutes 
of that State, and makes such application the de- 
cisive test whereunder he dismisses the applica- 
tion upon voluntary petition. No good reason 
appears to me why the test above laid down may 
not be applied in determining to what extent, if 
at all, the present bankruptcy statute extends its 
benefits to minors. Throughout each of the cases 
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above cited runs the query, is the person seeking 
or sought to be adjudged a bankrupt liable for his 
contracts, or for what is commonly understood to 
be his debts? Wherever this question is answered 
in the affirmative, the decision applies the bank- 
ruptey statute, while, if answered in the negative, 
the application of the bankruptcy statute is de- 
uied.”” 








WHAT ARE FRAUDULENT DEBTS OF 
A BANKRUPT. 


There is, perhaps, no section of the bank- 
ruptey act, recently passed, of greater im- 
portance to the bankrupt debtor than section 
17, and particularly the second clause thereof. 
The section referred to is as follows: ‘‘Sec. 
17. A discharge in bankruptcy shall release a 
bankrupt from all of his provable debts, ex- 
cept such as (1) are due as a tax levied by 
the United States, the State, county, district, 
or municipality in which he resides; (2) are 
judgments in actions for frauds, or obtaining 
property by false pretenses or false represen- 
tations, or for willful and malicious injuries 
to the person or property of another; (3) 
have not been duly scheduled in time for 
proof and allowance, with the name of the 
creditor, if known, to the bankrupt, unless 
such creditor had notice,or actual knowledge 
of the proceedings in bankruptcy; or (4) 
were created by his fraud, embezzlement, 
misappropriation, or defalcation, while acting 
as an officer or in a fiduciary capacity.’’ This 
section is practically identical with that con- 
tained in the Act of 1867, and the decisions 
therein may consequently be considered as 
bearing upon the section in the recent act. 
It is, therefore, the purpose of this article to 
collate the authorities that have passed upon 
section 33 of the Bankruptcy Act of 1867. 

It may not be out of place here to glance 
briefly at the history of the United States 
bankruptcy acts. Congress has, at different 
times, passed three bankrupt acts, the first 
being the Act of 1800, which was in force 
only until 1803, when it was repealed for the 
reason, as President Adams explained: ‘‘As 
this law authorized a majority of the creditors 
to discharge a bankrupt trader from all his 
preceding debts, it was regarded by many of 
the other classes of men as an invidious priv- 
ilege to the mercantile community, especially 
in the Southern States, where the agricultural 
pursuits are predominant ; and as it was found 





that by the power of making discriminations 
in favor of some creditors, and, in fact, of 
making surreptitious creditors, there was no 
difficulty in obtaining the sanction of the re- 
quisite majority for the debtor’s discharge, 
the law was condemned as affording but too 
much encouragement to fraud, waste, and a 
rash spirit of adventure.’’ In 1840, an effort 
was again made to pass a bankrupt law, and 
was violently opposed, but its friends were 
finally successful. The measure, however, 
was unpopular, which insured its repeal on 
March 3, 1843, after having been in operation 
but a little over thirteen months. The next 
act was passed through the efforts of Repre- 
sentative Jenks, and resulted in the law of 
1867. In 1874 it was amended and consider- 
ably changed in minor details, and in 1879 
was repealed, and no attempt to pass a new 
bankrupt law was successful until the passage 
of the Act of 1898, which was so recent no 
comment thereon is necessary. 

Under the section above referred to, the 
discharge of a bankrupt will not release him 
from ‘‘judgments in actions for frauds or ob- 
taining property by false pretenses or false 
representations, or for willful and malicious 
injuries to the person or property of another.’’ 
A debt created by fraud is not discharged by 
proceedings in bankruptcy.' What is meant 
by ‘‘fraud?’’ In Neal v. Clark,? the Federal 
Supreme Court held that the word ‘‘fraud,”’’ 
as used in the act, meant positive fraud, or 
fraud in fact involving moral turpitude or in- 
tentional wrong, and not implied fraud or 
fraud in law which may exist without the im- 
putation of bad faith or immorality.* This 
case was followed in Illinois, and a judgment 
reversed because the court erred in refusing 
the instruction asked by defendant’s counsel, 
wherein the jury were directed that the de- 
fendant’s discharge in bankruptcy was a com- 
plete defense to the action, unless the jury 
believed from the evidence that the defendant 
knowingly and fraudulently made false repre- 
sentations, and knew them to be false. The 
instruction given instead directed a verdict 
against the defendant, if the jury believed 

1 Taylor v. Farmer, 81 Ky. 458 (1883); Stockwell v. 
Silloway, 105 Mass. 517. 

295 U.S. 704, 24 L. Ed. 586. 

3 Strang v. Bradner, 114 U. S. 555 (1885), 5 Sup. Ct. 
Rep. 10338, 29 L. Ed. 248; Noble v. Hammond, 129 U. 
S. 65 (1889), 9 Sup. Ct. Rep. 235, 32 L. Ed. 621, revers- 


ing 57 Vt. 193 (1884); Ely v. Curtis, 60 N. H. 513; Hen- 
nequin v. Clews, 77 N. Y. 427, 88 Am. Rep. 641. 
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from the evidence he made false representa- 
tions, having reason to believe them to be 
false.* And where a contract is fair and 
honest when made, although the debtor may 
subsequently be guilty of fraudulent conduct 
in respect to it, yet such conduct will not de- 
stroy the benefit of his discharge. The debt 
must be tainted with fraud at its inception.°® 
Where a bankrupt has collected money as an 
accommodation under instructions to hold it 
until called for, and has deposited it with his 
own funds:in bank, there is no actual fraud, 
and the debt is discharged by the proceedings 
in bankruptcy.® And the fact that a banker 
knew himself to be insolvent at the time when 
he received plaintiff’s deposit, does not alone 
show fraud for which plaintiff may maintain 
an action to recover the amount deposited, 
notwithstanding the discharge in bankruptcy 
of the banker.’ Under a contract to pur- 
chase one hundred barrels of high wines at a 
given price per gallon, the vendor to deliver 
within a certain time after being called on, 
the purchaser induced the agents of the 
vendor to deliver the goods, and before de- 
livery was completed absented himself so that 
no demand of payment could be made. The 
vendor’s agent then placed the goods in the 
vendee’s warehouse, in charge of the porter 
of the warehouse, till the next morning. 
During the night the vendee shipped all the 
goods to distant points, drawing money on 
bills drawn by him on the consignee. Held, 
that the debt of the vendee was not entirely 
created until the high wines were placed in 
his possession, and that these were facts from 
which the jury might infer fraud within the 
meaning of the Bankrupt Act.® It was also 
held, in the case just cited, that where 
a purchaser, knowing himself to be in- 
solvent and with the intention of dispos- 
ing of them obtains goods without pay- 
ing the price, he is not released from 
liability for the price by a discharge in bank- 
ruptcy.” False representations by the bank- 
rupt as to the pecuniary condition of the 


4 Allen v. Hickling, 11 Ill. App. 549. 

5 Brown v. Broach, 52 Miss. 5386; Bank of North 
America v. Crandall, 87 Mo. 208. 

6 Noble,v. Hammond, 129 U. S. 65, 9 Sup. Ct. Rep. 
235, 32 L. Ed. 621, reversing Hammond vy. Noble, 57 
Vt. 193. 

7 Sheldon v. Clews,13 Abb. N. Cas. 40 (N. Y.) (1888). 

8 Ames v. Moir, 130 LIl. 582, 22 N. E. Rep. 535, af- 
tirmed in 138 U. 8. 306, 11 Sup. Ct. Rep. 311. 

9 Inve Alesberg, Fed. Cas. No. 261. 





partnership, of which he is a member, made 
with the intent to procure goods on credit, 
and by means of which goods were thus ob- 
tained, constitute a fraud, within the mean- 
ing of the bankruptcy act, and avoid his dis- 
charge as to the debt so created; but his 
representations as to the pecuniary condition 
of his co-partner, though false, are not fraud- 
ulent unless they were known by him to be 
false, or were made with the intent to de- 
ceive.!° Where goods obtained for a firm by 
fraudulent representations of one partner are 
received and disposed of by the firm for their 
benefit, a discharge of the parties in bank- 
ruptcy does not relieve even those free from 
participation in the fraud from liability for 
the debt so fraudulently contracted." If 
goods are sold for cash on delivery, and the 
purchaser obtains their possession without 
payment, and immediately ships them beyond 
reach of the seller, and then refuses to pay, 
his conduct may be regarded as fraud in the 
creation of the debt as contemplated by the 
Bankruptcy Act, and his discharge will not 
release him.!2 Where, at the time of its crea- 
tion, worthless collaterals were knowingly 
given as security for a debt, a discharge in 
bankruptcy will not operate as a bar to an 
action thereon.!®> Where the defendant, by 


_ falsely representing to the plaintiff that cer- 


tain land was free from incumbrances, in- 
duced him to buy, and conveyed it by deed 
with the usual covenants, it was held that an 
action setting this forth was for a deceit, and 
recovery under a judgment thereon was not 
barred by the defendant’s discharge in bank- 
ruptcy.'* Nor willdefendant’s discharge bar 
an action of tort or contract, founded on al- 
leged false representations by the defendant 
as to the amount of his property, by which 
plaintiffs were induced to sell him certain 
merchandise.!> An action on case for deceit, 
even though the measure of damages-are as- 
certainable by reference to a contract, is not 
barred by a certificate of discharge as a bank- 


10 Broadnax v. Bradford, 50 Ala. 270. 

11 Schroeder v. Frey, 60 Hun, 58, 14 N. Y. Supl. 71, 
reversing 12 N. Y. Supl. 625 (1891); Bradner vy. Strang, 
23 Hun, 455, affirmed in 89 N. Y. 299, 114 U. S. 555, 5 
Sup. Ct. Rep. 10388. 

12 Classen v. Schoenemann, 80 III. 304. 

13 Bank of North America v. Crandall, 87 Mo. 208; 
Forbes v. Thomas, 22 Neb. 541, 35 N. W. Rep. 411. 

14 Peel v. Bryson, 72 Ga. 331; Morse v. Hutchins, 102 
Mass. 489, 

15 Turner vy. Atwood, 124 Mass. 411. 
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rupt.© Where a debt is created through the 
wrongful conversion of goods, it is held to be 
created by ‘‘fraud,’’ within the act.” But 
the conversion must be clearly shown to be 
fraudulent. A discharge in bankruptcy of a 
warehouseman will operate as a bar to a claim 
for the conversion of wheat which was to have 
been returned in kind unless the conversion 
was fraudulent.’® A liability for a conversion 
of securities pledged to the bankrupt as a 
collateral security for a loan is not a debt 
created by fraud.'® Under the Act of 1867, 
it was held that so far as that act declared 
(section 21) that a creditor who proved his 
debt should be deemed to have waived there- 
by all right of action against the bankrupt, 
and that all proceedings already commenced 
or unsatisfied judgments already obtained 
thereon should be deemed to be discharged 
and surrendered thereby, did not apply to or 
include a debt which, by section 33, was ex- 
cepted from the operation of the discharge.” 

A creditor whose debt was contracted by 
the fraud of the bankrupt, does not, by prov- 
ing his claim and taking a dividend, waive his 
right to maintain an action for the balance of 
the debt.245 And one is not estopped from 
maintaining an action for deceit in the sale 
of personal property by his baving proved the 
claim in bankruptcy against the defendant.” 


The pendency of proceedings in a court of 


bankruptcy will not suspend an action in a 
State court for fraud or embezzlement.” 
Whether or not the federal district court, sit- 
ting in bankruptcy, has the power by injunc- 
tion to enjoin the prosecution of suits gener- 
ally, pending in the State courts against a 
bankrupt during the pendency of bankrupt 
proceedings, is an unsettled question. The 
authorities holding that it has not such power 
are seemingly in the majority.“ And a dis- 


16 Hughes v. Oliver, 8 Pa. St. (8 Barr) 426. 

" Stokes v. Mason, 10 R. I. 261. 

18 Sumner v. Richie, 54 Iowa, 554, 6 N. W. Rep. 752 
(1880). 

19 Hennequin v. Clews, 77 N. Y. 427, 33 Am. Rep. 
641, affirmed in 111 U.S. 676 (1884), 4 Sup. Ct. Rep. 
576. 

20 In re Rosenberg, Fed. Cas. No. 12054 (3 Ben. 14); 
In re Wright, Jd. 18065 (2 Ben. 509); Zn re Robinson, 
Fed. Cas. No. 11939 (6 Blatehf. 253). 

21 Jn re Clews, Fed. Cas. No. 2891; 
Arthur, 2 Hun, 662, 5 Thomp. & C. 213. 

22 McBean v. Fox, 1 Ill. App. 177, 

23 Horter v. Harlan, 9 Phila. 63; Jn re Schwarz, 14 
Fed. Rep. 787. 

24 In re Dudley, Fed. Cas. No. 4114 (1867); 
Campbell, 7d. 2349 (1 Abb. U. 8. 185); 
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charge in bankruptcy cannot be refused on 
the ground that there are debts against tie 
bankrupt contracted by fraud, as such debts 
are not affected by his discharge.” And the 
bankrupt’s application for a discharge will 
not be refused unless opposing creditors al- 
lege, and sustain the burden of proving, facts 
sufficient, under the act, to defeat the appli- 
cation. The formal prerequisites to a dis- 
charge having been complied with, the judge 
will not, of his own motion, seek out 
grounds for refusing to discharge the bank- 
rupt. Nor will the court refuse the dis- 
charge on grounds not specified or proved 
by the creditors.“ There is a con- 
flict of authorities as to whether or not 
a judgment obtained before the commence- 
ment of bankruptcy proceedings, upon a debt 
which would not be barred by a certificate of 
discharge, merges the debt and is barred by 
the discharge. The United States authori- 
ties are not unanimous on this question, a 
number holding the aflirmative,”” and fol- 
lowed by Indiana, Massachusetts, New York, 
Pennsylvania, Rhode Island apd Vermont,” 
and others holding the contrary.” By the 
weight of authorities, the better rule seems 
to be that where a judgment is obtained be- 
fore bankruptcy proceedings on a debt cre- 


Id. 2182 (1868); Penny v. Taylor, Jd. 10957 (1874); 
Fowler v. Dillon, /d. 5000 (1875), (1 Hughes, 282); Jn 
re Whipple, Jd. 17512 (1876) (6 Biss. 516); Jn re 
Schwarz, /d. 12502 (1877), (14 Blatchf. 196). Contra: 
In re Reed, Fed. Cas. No. 11637 (1867); Sedgwick v. 
Menck, /d. 12617 (1868); Jn re Citizens’ Sav. Bank, Jd. 
2735 (1873); Ansonia Brass & Copper Co. v. Conner, 
103 N. Y. 502 (1886), 9 N. E. Rep. 238. 

2% In re Basbford, Fed. Cas. No. 1090; Jn re Clarke, 
Id. 2844; In re Doody, Jd. 3995; In re Wright, Jd. 
18070; Jn re Rosentield, Jd. 12048; /nre Rathbone, Jd. 
11580 (2 Ben. 138); Jn re Stokes, Jd. 13476; ‘In re 
Thomas, 92 Fed. Rep. 912. 

2% In re Hixon, 93 Fed. Rep. 440; Jn re Thomas, 92 
Fed. Rep. 912. 

27 In re Bond, Fed. Cas. No. 1623 (1 Brock. 316); Jn 
re Wiggers, Jd. 17623 (1868) (2 Biss. 71). 

23 Hays v. Ford, 55 Ind. 52 (1876); Wolcott v. Hodge, 
81 Mass. 547 (1860), (15 Gray); Shuman v. Strauss, 34 
N. Y. Super. Ct. 6 (1871); Unlock v. Byrne, 59 Hun, 
623 (1891), 18 N. Y. Supl. 190, affirmed in 129 N. Y. 
23, 29 N. E. Rep. 244; Stern v. Meyer, 9 Mise. Rep. 
102 (1894), 29 N. Y. Supl. 84; Kames v. Fox, 14 Phila. 
208 (1880); Manning v. Key-s, 9 R. I. 224; Palmer v. 
Preston, 45 Vt. 154 

29 In re Pettis, Fed. Cas. No. 11046 (1868); Warner 
v. Cronkite, 7d. 17180 (1875), (6 Biss. 453); “Horner v. 
Spellman, 78 Ill. 206; Wade v. Clarke, 52 Iowa, 158, 2 
N. W. Rep. 1039; Brooks v. Yocum, 42 Mo. App. 516; 
Freiberg v. Popper (N. Y.), 12 Hun, 658; Simpson v. 
Simpson, 80 N. Car. 382; Newshuler v. Maule, 10 Ohio 
Cir. Ct. Rep. 282, Young v. Grau, 14 R. I. 340. 
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ated by fraud, the judgment does not merge 
the fraud, and is not released by a discharge. 
A cause of action does not become merged 
in a judgment therein so as to preclude the 
plaintiff from showing that the original debt 
was created by the fraud of the debtor for 
the purpose of avoiding the effect of a dis- 
charge in bankruptcy subsequently obtained 
by the debtor.” The discharge in bankruptcy 
does not expunge a debt, but merely bars its 
recovery, and is a personal defense which 
must be pleaded or it is waived.*! The dis- 
charge must be pleaded affirmatively in a 
proceeding by scire facias to revive a judgment 
as well as in an original suit, and the failure 
of the bankrupt to appear and set up his dis- 
charge in such a proceeding deprives him of 
the benefit thereof. And the discharge 
must be pleaded both in equity and in law. 
The court is not bound to notice the defense 
of bankruptcy on motion founded on an affi- 
davit.* From the cases herein cited, it may 
be gathered that where a bankrupt has know- 
ingly and fraudulently contracted a debt which 
was fraudulent, in fact, from its inception, or 
wrongfully and fraudulently converted prop- 
erty, a discharge in bankruptcy will not re- 
lease him. And an action against the bank- 
rupt may be maintained in a State court, not- 
withstanding the pendency of the bankruptcy 
proceedings, and even though the creditor 
has proved his claim in such proceedings, and 
received a dividend thereon. It also appears 
that where a judgment is obtained before the 
commencement of bankruptcy proceedings on 
a debt created by fraud, the judgment does 
not merge the fraud so as to become released 
by the bankrupt’s discharge. _In all actions 
the bankrupt to take advantage of his dis- 
charge must set it up by plea. 
Chicago, Ill. Morton J. STEVENSON. 


30 Packer v. Whittier, 91 Fed. Rep. 511 (U.S. D. C., 
1899); Forsyth v. Vehmeyer, 176 II]. 359,52 N. E. Rep. 
55 (1898). 

81 Goodrich v. Hunton, Fed. Cas. No. 5544 (2 Woods, 
137), reversed in 99 U. S. 80; Fowle v. Park, 48 Fed. 
Rep. 789 (1892); Collins v. Hammock, 59 Ala. 448; 
Brown v. J. & E. Stevens Co., 52 Conn. 110; Smith v. 
Cook, 71 Ga. 705; Horner v. Spellman, 78 Ill. 206; 
Jenks v. Opp, 48 Ind. 108; Palmer v. Moore, 3 La. 
Ann. 208; Jones v. Coker, 53 Miss. 195; Bank of Mis- 


souri v. Franciscus, 15 Mo. 308; Cornell v. Dakin, 38° 


N. Y. 2538; Gardner v. Henghold, 6 Ohio Dec. 997; 
Park v. Casey, 35 Tex. 536. 

82 In re Weston, 88 Fed. Rep. 855. 

33 Fellows v. Hall, Fed. Cas. No. 4722 (8 McLean, 
281); Manwarring v. Kouns, 35 Tex. 171. 





SET-OFF OF JUDGMENTS — DISCRETION OF 
COURT—REVIEW. 





DE CAMP v. THOMSON. 


Court of Appeals of New York, June 6, 1899. 

1. A judgment in favor of plaintiff, from which an 
appeal has been taken, cannot, pending the determi- 
nation of the appeal, be set off against a final judg- 
ment in favor of defendant entered in another action. 

2. Unless the right to set off mutual judgments is 
created by statute or otherwise firmly established, 
the granting of such relief rests ig the discretion of 
the court to which the application is made, which 
cannot be reviewed. 


MARTIN, J.: On the 29th day of June, 1896, 
the plaintiff recovered a judgment against the 
defendants Dix and Thomson which determined 
certain property rights then at issue, and also 
awarded to the plaintiff $1,805.34 for his costs in 
that action. From that judgment an appeal was 
taken to the appellate division in the Fourth de- 
partment, where, on the 23d day of May, 1897, it 
was aflirmed, with-costs, and a judgment of af- 
firmance duly entered. From the last judgment 
the defendants appealed to the Court of Appeals, 
and gave the undertaking required by section 
1327 of the Code of Civil Procedure, thereby stay- 
ing execution until the decision of the Court of 
Appeals. When the appeal in the present case 
was taken, and also when it was argued, the ap- 
peal in that case had not been decided. On the 
15th of April, 1897, a second action was com- 
menced by the plaintiff against the same defend- 
ants, a trial of which resulted in a dismissal of 
the complaint, and judgment was duly entered 
therein for costs amounting to $306.05. In the 
last action a temporary injunction was issued,the 
plaintiff giving an undertaking in the sum of 
$1,000, conditioned for the payment to the de- 
fendants of any damages they might sustain by 
reason thereof. Upon the entry of judgment 
therein the injunction was dissolved. From that 
judgment no appeal was taken, and the time 
within which to appeal expired before the com- 
mencement of the present action. Subsequently 
the defendants Dix and Thomson caused an ex- 
ecution to be issued upon the judgment ip the 
second action, delivered it to the defendant 
Eaton, as sheriff, and directed him to make it out 
of the property of the plaintiff, which he was 
proceeding to do when the present suit was com- 
menced. The purpose of the present action was 
to compel the defendants Dix and Thomson to 
set off their judgment for $306.05 against the 
judgment for $1,805.34 previously obtained by the - 
plaintiff, and also to restrain them from collect- 
ing, or attempting to collect, the judgment in 
their favor, or any part thereof. In this action 
the trial court held that the judgment in favor of 
the plaintiff was not due and payable at the time 
of the trial, because of the pending appeal there- 
from and the stay of execution thereon, and that 
as the judgment of the defendants against the 
plaintiff was then due and payable, and the de- 
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fendants were entitled to immediate payment 
thereof, the plaintiff was not entitled to the re- 
lief sought. It thereupon directed a judgment in 
favor of the defendants, dismissing the complaint 
with costs. This judgment was unanimously af- 
firmed by the appellate division. 

The first question presented for our considera- 
tion is whether, notwithstanding the appeal in 
the first action and the stay of execution upon 
the judgment therein, the plaintiff had an abso- 
lute right to have the judgment against him set 
off against the judgment from which such appeal 
wastaken. The authorities seem to be quite uni- 
form to the effect that a judgment, to be availa- 
ble as a set-off, must be a valid, subsisting obli- 
gation and final in its nature, and hence that 
judgments cannot be set off against each other 
where one of them has been appealed from and 
the appeal is still pending and undetermined. 
De ;{Figaniere v. Young, 2 Rob. (N. Y.) 670; 
Terry v. Roberts, 15 How. Prac. 65; Pierce v. 
Tuttle, 51 How. Prac. 193; Hardt v. Schulting, 
24 Hun, 345; Jn re Kloster, 40 Hun, 374. It seems 
quite obvious that the plaintiff, at the time of the 
trial, had no absolute legal right to the set-off 
sought to be enforced by this action. His judg- 
ment was not then,and indeed might never be- 
come, payable or enforceable. Whether it would 
or not depended entirely upon the future action 
of the court to which the appeal had been taken. 
Although it wasin form an absolute claim against 
the defendants, yet in fact it was contingent, de- 
pending upon the action of the court to render it 
efficient and enforceable. Hence we think the 
mutuality necessary to authorize such a set-off 
did not exist. The general rule relating to this 
subject is that claims or demands sought to be 
set off must not only be mutual to the extent that 
they are owing by each to the other, but they 


must be due and payable. and therefore a claim } 


not due cannot be set off against one that may be 
presently enforced. ‘To this rule there are, per- 
haps, some exceptions, as in the case of the in- 
solvency of one of the parties, or where an as- 
signment has been made. And yet, even in those 
cases, the party claiming the right of set-off is 
not entitled to such relief, unless his claim has 
matured before the assignment or transfer. 
Martin v. Kunzmuller, 37 N. Y. 396, 397; Jordan 
v. Bank, 74 N. Y. 467; Fera v. Wickham, 135 N. 
Y. 223, 31 N. E. Rep. 1028; Zn re Hatch, 155 N. 
Y. 401, 50 N. E. Rep. 49. Moreover, to have one 
judgment set off against another is not a matter 
of absolute right, but is within the equitable dis- 
cretion of the court to which tbe application is 
made. Alexander v. Durkee, 112 N. Y. 655, 19 
N. E. Rep. 514; Baker v. Hoag, 6 How. Prac. 
201; Zogbaum vy. Parker, 55 N. Y. 120, 121; 
Simson v. Hart, 14 Johns. 63; Smith v. Lowden, 
1 Sandf. 696; Brown v. Hendrickson, 39 N. J. 
Law, 239: Tolbert v. Harrison, 1 Bailey, 599; 
Davidson v. Geoghagan, 3 Bibb, 233; Makepeace 
v. Coates, 8 Mass. 451. In some of the cases re- 
lating to this subject it is at least intimated that 





the question of discretion is, to some extent, con- 
trolled by the procedure adopted by the party 
seeking the set-off. While it may well be that 
the relief awarded or claimed may in some par- 
ticulars be influenced or even regulated by the 
circumstances and the manner in which the ques- 
tion is presented, still we think that, however it 
is presented, the determination of the question 
whether the set-off should, or not. be decreed, 
rests in the discretion of the court to which the 
application is made, and that such relief should 
be administered in ail cases upon such equitable 
terms as will promote substantial justice, unless 
the absolute right is created by some statute, 
or otherwise firmly established. We find no 
such law or principle which is applicable to this 
ease. Therefore, as this court can review ques- 
tions of law only, and may not review the dis- 
cretionary action of other courts, it follows that 
the question chiefly argued cannot be reviewed 
by us. We are of the opinion that the decision 
of the court below was correct, and in view of 
the clear and satisfactory opinion of the trial 
court, which was adopted by the learned apel- 
late division, we deem it unnecessary to fur- 
ther discuss the questions so ably presented by 
the counsel for the respective parties. The 
judgment should be affirmed, with costs. All 
concur. Judgment affirmed. 


Nore.—A motion by plaintiff to off-set a judgment 
for costs, recovered by defendant on a former appeal, 
against a judgment for costs recovered by plaintiff in 
the same case in the lower court, will be denied when 
the trial court has granted a stay of execution,which re- 
mains in full force, upon plaintiff’s judgment to enable 
defendant to perfect an appeal therefrom. Treat v. 
Hiles (Wis.), 46 N. W. Rep. 810. As against the as- 
signee of ajudgment the judgment debtor cannot set 
off a judgment against the first judgment creditor ren- 
dered subsequent to the assignment. Wryvell v. 
Barwiss (Minn.),45 N. W. Rep.11. A decree in favor 
of plaintiff may be set off against a judgment at law 
rendered at a former term against plaintiff in favor of 
defendant, although a writ of error may be prosecuted 
to the judgment if it cannot operate as a supersedeas. 
Sowles v. Walters (Vt.), 40 Fed. Rep. 413. A judg- 
ment in a State court may be set off against a judg- 
ment of the United States Circuit Court under a man- 
date from the supreme court; but a judgment for 
costs rendered in a State court under a mandate of 
the United States Supreme Court, removing the cause, 
with costs, cannot be set off. National Steamship Co. 
v. Tugman (N. Y.),67 Fed. Rep.16. The right to set 
off independent judgments rendered in different 
causes of action is subject to attorneys’ liens or claims 
for services. Roberts v. Mitchell (Tenn.), 29S. W. 
Rep. 5. A judgment purchased subsequent to the 
commencement of the action against one not a party 
to the cause, cannot be set off against a plaintiff who 
is alleged to be a pretenom for the judgment debtor. 
Berry v. Murray, 24 Can. 8. C. 77. One of two sure- 
ties upon a forfeited\reconizance, severally bound 
only, may, with the consent of the other, set off a 
judgment in favor of the latter against the plaintiff 
suing the former upon the reconizance. Hebert 
v. Lang (Penn.), 80 Atl. Rep. 1004. A judgment as- 
signed to defendant will not be set off against plaint- 
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iff’s judgment, where a third party holds a mortgage 
upon the property in litigation, and an assignment of 
plaintiff’s claim obtained prior to the time of the 
assignment of the judgment to the defendant. 
Lambsth v. West. New York Silk Mill Co. (N. J.), 
30 Atl. Rep. 550. In an action on a judgment which 
merely fixed the amount due plaintiff from defendant 
under a contract by which the latter had placed the 
former in possession of Jand, and decreed that upon 
payment of such amount the land should be conveyed 
to defendant, the amount due defendant from plaint- 
iff for rent for continued possession subsequent to the 
judgment may be interposed asa set off and counter- 
claim. (Ky.),29S. W. Rep. 862. A judgment against 
one who has a claim against the owner for wages ex- 
empt from execution, does not constitute a defense to 
such claim. Millington v. Laurer (Iowa), 56 N. W. 
Rep. 533. The owner of a domestic judgment may 
make it a basis of a set-off in an action by the judg- 
ment debtor to foreclose the mortgage, under Neb. 
Code Civ. Proc., sec. 104, providing that a set-off can 
only be pleaded in an action founded on contract, and 
must be a cause of action arising upon contract or 
ascertained by the decision of the court. Burge v. 
Gaudy (Neb.), 59 N. W. Rep. 359. The surety on the 
appeal bond of an insolvent principal may, in equity, 
set off a judgment against the judgment creditor pur- 
chased by such principal, instead of being compelled 
to seek his remedy against his principal. Scholze v. 
Steiner (Ala.), 14 South. Rep. 552. A judgment in 
favor of a principal alone may be set offin satisfaction 
of one against him and his surety. Skinker v. Smith, 
48 Mo. App. 91. A judgment cannot be set off against 
another judgment in favor of- defendant therein and 
against the plaintiff, in the hands of an assignee, who 
took such other judgment before the former was ren- 
dered. Holly v. Cooke (Miss.),13 South. Rep. 228. 
A judgment in favor of the receiver of a corporation 
against a bank for twice the amount of interest un- 
lawfully taken by the bank on a certain note, and for 
the penalty provided therefor by statute is subject to 
a set-off in favor of the bank of judgments thereafter 
recovered by the bank for balance due on such note 
and upon other notes. Barbour v. Nat. Exch. Bank 
(Ohio), 88 N. E. Rep. 542. The right to set off one 
judgment against another is not lost by the assign- 
ment of the latter judgment after the former was 
rendered, since the assignee takes subject to such 
right of set-off, even though he did not know that the 
former judgment was not paid. Benson v. Haywood 
(Iowa), 53 N. W. Rep. 85. Testimony that the attor- 
ney for defendants in an action in judgment was re- 
covered against them was notified of the assignment 
of the judgment at atime when he was assuming to 
act for them. in settling the amount to be paid in sat- 
isfaction thereof, is sufficient to warrant a finding 
that the defendants had notice of the assignment and 
to preclude them from setting off a judgment there- 
after recovered by them against the plaintiff. Smith 
v. Brown (Mass.), 24 N. E. Rep. 31. A general exe- 
cution upon a personal judgment cannot be set off 
against a special execution against property. Hasel- 
tine v. Thrasher, 65 Mo. App. 334. Unpaid costs re- 
covered by the defendant against the plaintiff can be 
set off in a subsequentaction by such plaintiff against 
defendant and his sureties upon a supersedeas bond 
given to stay the execution of the judgment in the 
former action. Van Etten v. Kosters (Neb.), 66 N. 
W. Rep. 1106. A judgment against plaintiff in an- 
other suit growing out of the same transaction may 
be set off against a judgment in plaintiff’s favor, but 
not so as to interfere with the attorney’s lien on the 





taxable costs in each case. Howe v. Klein (Me.), 36 
Atl. Rep. 620. One who obtains joint and several 
judgment against two persons on a note upon which 
execution is returned unsatisfied, is entitled to have 
set off pro tanto against such judgment, a judgment 
previously rendered against himself and a sheriff for 
the conversion of personal property in which he was 
the real party interested, in favor of one of such 
joint judgment debtors. Sweeney v. Bailey (S. Dak.), 
64 N. W. Rep. 188. Mutual judgments caanot be set 
off, one against the other, in such a manner as to de- 
feat the exemption laws, when all the property of 
one of the judgment debtors, including his judgment 
against the other, is less than the amount of property 
which the statute exempts from seizure. Cleveland 
v. McCanna (N. Dak.), 75 N. W. Rep. 908. <A joint 
judgment against two persons may be set off against 
a judgment in favor of one of such persons against 
the judgment creditor in the first judgment. 72 Mo. 
App. 355. A judgment against plaintiff or his as- 
signor in favor of defendant is not available as a set- 
off, when an appeal therefrom is pending. Gunnell 
v. Hueben, 71 Mo. App. 291. A judgment debtor 
who obtains the legal title to a judgment against the 
holder of the former judgment is entitled to set off 
the same against such judgment where the holder 
thereof is insolvent, whether he holds the latter judg- 
ment in trust or is liable to pay thereforin proportion 
to the amount he may succeed in setting off and hav- 
ing deducted from the judgment against himself. 
McBrayer v. Dean (Ky.), 88 S. W. Rep. 508. 








JETSAM AND FLOTSAM. 


CONTRACTS—MEASURE OF DAMAGES. 


In the case of Connolly v. Sullivan, 53 N. E. Rep. 
143 (Mass.), the view is expressed that, when one 
party to a contract is prevented by the other from 
completing performance, the one so prevented may 
recover the value of the labor and materials already 
furnished, independently of the contract price. The 
facts show that an agreement was made by terms of 
which certain excavations were to be made for a stip- 
ulated sum. The work proved more expensive than 
was contemplated. The plaintiff, however, continued 
until stopped by the defendant, at which time the 
value of labor and materials furnished was consider- 
ably in excess of the sum for which the plaintiff had 
contracted to do the whole work. The question, then, 
was whether the plaintiff in view of such a termina- 
tion of the contract by the defendant should be al- 
lowed to recover the full value of such labor and ma- 
terials, regardless of the contract price. A distinction 
is to be made between those cases when the plaintiff 
himself is in default, and when, as in this instance, 
the defendant prevents further performance. Keener, 
Quasi-Contracts, p. 313, n. In this latter class of 
eases, there is a conflict of authority. In Koon v. 
Greenman, 7 Wend. 121, when work was stopped by 
reason of defendant’s failure to furnish materials as 
agreed, a ruling that recovery was not limited by the 
rates of contract was reversed aserror. But in Derby 
v. Johnson, 21 Vt. 17, the plaintiff recovered an amount 
in excess of the contract price. The court attempted 
to distinguish the case from Koon v. Greenman, supra, - 
but its success is at least open to question. Doolittle 
v. McCullough, 12 Ohio St. 360, presents facts not un- 
like the present case. There a charge that the value 
of the work was to be found without reference to the 
contract was held erroneous.—Harvard Law Review. 
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CORRESPONDENCE. 
MEETING OF CORPORATION DIRECTORS. 

Suppose there are five directors of a private corpo- 
ration, three of whom under the law constitute a 
quorum. At the time and place for the holding of a 
stated meeting only two directors attend and they 
formally adjourn the meeting to a definite time prior 
to the date for the next stated meeting. No personal 
or other notice is given to one of the three absent di- 
rectors of such proposed adjourned meeting as re- 
quired by statute for the calling of special meetings. 
At the time and place fixed as above stated for the 
holding of the adjourned meeting, the other four di- 
rectors meet and otherwise regularly perform a cor- 
porate act. Is such meeting legal and such action 
valid? Please cite authorities. ABOGADO. 








BOOK REVIEWS. 


ENGLISH’s LAW DICTIONARY. 

In the preface to his Law Dictionary, Arthur 
English says: “A dictionary proper should be con- 
fined to words and the definitions of those words. It 
should neither be a digest nor acollection of essays or 
briefs. Citations do not belongin a dictionary 
but ina digest.”” The work certainly appears to ac- 
cord with his conception of a proper dictionary. It 
seems strange, and even bold, in these days, that an 
author should launch a one thousand page volume, 
and a law dictionary at that, without padding it with 
a quotation, citation orreference. Evenits Websterian 
model abounds in supporting quotations, but the law 
lexicographer aptly and tersely defining them in- 
cludes some twenty-five thousand words in the volume 
by discarding treatise matter which can be more ad- 
vantageously consulted in the text books and reports. 
The definitions appear to be accurate, and the method 
of condensation appears to be such as to have per 
mitted the incorporation of most, if not all, the ancient 
and modern law words into this royal octavo volume. 
It is published by the Washington Law Book Co., 
Washington, D. C., and is a good specimen of the 
bookmaker’s art. 


SMITH’s DIGEST OF NATIONAL BANK DECISIONS. 
By Hal H. Smith, of the Michigan Bar. This useful 
digest embraces digests of the decisions of all the 
courts of this county, relating to national banks from 
1864 to April 1, 1898. Litigation as to this branch of 
commercial law multiplies each year. Every decision 
not bearing directly on the construction of the bank 
act bas been eliminated. The book contains also a 
synopsis of the original and various supplemental 
acts relating to national banks. It also contains a 
table of cases digested, and a very full subject index 
of 27 pages, enabling one to turn with absolute cer- 
tainty to the law as defined by the courts of last resort 
on any subject which has been litigated relating to 
national banks. Nothing could have been more 
timely or useful than this digest. It contains about 
365 pages, well printed on very heavy paper, bound 
in best law sheep. Published by T. H. Flood & Com- 
pany, Chieago. 
AMERICAN BANKRUPTCY REPORTS, VOLUME 1. 
Nothing could be more timely than the appearance 
of these reports, when lawyers need all the precedents 
that can be obtained to enable them to determine and 
interpret the different phases of the new bankrupt 
law. These reports are edited by William Miller 
Collier, author of Collier on Bankruptcy, and.formerly 
one of the referees in bankruptcy for the Northern 





District of New York. These reports are intended to 
be complete and contain all the decisions made under 
the new bankrupt law, whether rendered by the 
federal judges, by the referees in bankruptcy, or by 
the State courts, and as much litigation must and will 
arise in State courts upon applications to stay pending 
proceedings, etc.—embracing the State court decisions 
in these reports is an important feature. So also 
those of the refereés. This is the first attempt to 
publish all the opinions delivered in connection with 
bankruptcy decisions. The editor says it is his inten- 
tion to publish in this series of reports all the decis- 
ions of the judges and referees, to edit them with 
care,and to fully annotate and cross-reference them. 
Many of the opinions in volume 1, now before us, are 
exhaustively annotated. Advance sheets unbindable 
will be issued, which will be furnished without charge 
to parties who have subscribed to the next coming 
volume. These volumes are for sale by Central Law 
Journal Company, St. Louis. 


AMERICAN PRACTICE REPORTS, VOLUME 1. 
Volume 1 of this series of reports, edited by Charles 
A. Ray, is just from the press of the Washington Law 
Book Co. The distinguished jurist and author, Mr. 
Ray, is authority for the statement that of the total 
reversals in all the State courts of last resort for one 
year, 38 per cent. are upon procedure points. The 
statement, based upon statistics, is astounding. That 
important disputed rights and wrongs are determined 
without a consideration of the merits in so greata 
proportion of cases, is a serious reflection upon the 
skill, competency and learning of a very considerable 
proportion of the bar. Of what use are facts and 
legal principles without correct pleadings to com- 
mand the audience of the courts? Better that a dumb 
man address a jury which has heard the evidence 
than an attorney practice law whose learning is de- 
fective in pleading and practice, for not only must he 
be dumb, but the court must be deaf. If his initial 
volume is any indication of the volumes to follow, the 
American Practice Reports will prove avery valuable 
aid to the profession in grouping the cases discussing 
that branch of the law. The cases selected and the 
liberal notes and annotations by Mr. Ray constitute in 
themselves quite a thorough discussion of the subject 
in hand. The cases are selected from all the courts 
of last resort in the United States, England, Canada, 
and our new insular possessions. May the work 
serve not only the bar, but litigants, of whom so many 
are “thrown out of court.’? Published by the Wash- 
ington Law Book Company, Washington, D. C. 





BOOKS RECEIVED. 

A Dictionary of Words and Phrases used in Ancient 
and Modern Law. By Arthur English, of the 
New York Bar, formerly Assistant Attorney De- 
partment of Interior, Washington, D.C. Wash- 
ington, D. C.: Washington Law Book Co., 1899. 
pp. 979, Sheep, Price $7.00. 

American Practice Reports. Official Leading Cases 
in all State and Federal Courts, Annotated and 
Systematically Arranged so as to Include in the 
Table of Cases of each State its Reported, Cited 
and Digested Practice Cases. Editor-in ehief, 
Charles A. Ray, LL.D., Ex-Chief Justice of the 
Supreme Court of the State of Indiana, and au- 
thor of “Imposed Duties,” “Carriers,” ete. Vol- 
ume I. Washington Law Book Company, Law 
Booksellers and Publishers, Washington, D. C., 
1899. pp. 796, Sheep, Price $6 00. 
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WEEKLY DIGEST 


Of ALL the Carrent Opinions of ALL the State 
and Territorial Courts of Last Resort, and of 
the Supreme, Circuit and District Courts of the 
United States, except those that are Published 
in Fall or Commented upon in our Notes of 
Recent Decisions, and except those Opinions in 
which no Important Legal Principles are Dis- 
cussed of Interest tothe Profession at Large. 
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1. ACCORD AND SaTISFACTION—Executory Agreement. 
—An agreement to accept notes of a third person in 
part payment of adebt,and to extend the time for 
payment of the remainder, on the giving of certain se- 
curity, must be fully executed before it can be pleaded 
as an accord and satisfaction.—FIRsTtT NAT. BANK OF 
ARKANSAS CITY Vv. LEECK, U.S.C. C. of App., Eighth 
Circuit, 94 Fed. Rep. 310. 

2. ACTION—Venue—Enforcement of Lien on Standing 
Trees.— Standing trees marked and designated and 
sold in contemplation of immediate severance from 
the soil are personal property, and an action to enforce 
a vendor’s lien thereon may be brought in a county in 
which none of the trees are situated.—TILFORD V. DoT- 
son, Ky.,57S. W. Rep. 583. 

3. ADMINISTRATION—Executors and Trustees—Liabil- 
ity—Compound Interest.—Where a will constitutes the 
executors trustees, and they fail to keep the funds in- 
vested as is their duty as trustees, but mingle them 
with their own, and occasionally draw them from the 
bank for their own private purposes, they will be 
charged with compound interest. — BEMMERLY v. 
WOODWARD, Cal., 57 Pac. Rep. 561. 

4. ADMINISTRATION—Legacy.—Where the amount of 
a legacy is dependent upon the amount of decedent’s 
estate, at a fair valuation, at the time of his death, the 
value of the estate will be computed by deducting his 
debts, for which his estate is liable, from the fair value 
of the assets.—DICKEY V. DICKEY, U. 8. C. C. of App., 
Eighth Circuit, 94 Fed. Rep. 231. 

5. ADMINISTRATION - Presentation of Claim.—A cred- 
itor who has had an opportunity to prove a claim 
against an estate in {process of administration, but 
fails so to do through ignorance of the debtor’s death, 
within the time allowed by law for the presentation of 
claims, is forever barred against the heirs and dis- 
tributees of the estate, as well as the administrator, 
from asserting such claim, unless the creditor was un- 
der a disability, or the claim could not be presented 
and established for the reason that it had not accrued. 
—BEEKMAN V. RICHARDSON, Mo., 518. W. Rep. 689. 

6. ADMIRALTY—Maritime Law of Foreign Nation.— 
Courts of admiralty of the United States will not en- 
force the maritime law of a foreign nation, giving a 
right of action for death caused by a tort, on the 
ground that the alleged cause of action arose ona 





vessel of that nation, where it was at the time on the 
high seas, outside of waters subject to the jurisdiction 
of such nation.—RUNDELL v. La COMPAGNIE GENERALE 
TRANSATLANTIQUE, U. S. D. C., N. D. (Ill), 94 Fed. 
Rep. 366. 

7. APPEAL—Liability for Acts Done Under Judgment 
Subsequently Reversed.—A judgment against an agent 
requiring {a ditch to be filled binds the principal, so 
that upon the reversal of the judgment he cannot re- 
cover damages against the plaintiffs for injury to his 
property resulting from the filling of the ditch in obe- 
dience to the judgment while it was in force.—BRIDGES 
Vv. MCALISTER, Ky., 518. W. Rep. 603. 


8. ASSIGNMENT FOR BENEFIT OF CREDITORS—Enforce- 
ment.—After all the creditors but one had consented 
to accept in payment of their claims property deeded 
by the debtor to one of them in trust, the non-consent- 
ing creditor, without the knowledge of the others, re- 
ceived the debtor’s secured bond for any balance of 
his claim that might remain after distribution of the 
trust property, and thereupon consented to the trust. 
Held, that the secured creditor could maintain a bill 
in eq@ity to enforce the trust, as the acceptance of the 
bond was not a fraud on the other creditors.—LOBDELL 
v. STATE BANK OF NAUVOO, Iil., 54 N. E. Rep. 159. 


9. ATTACHMENT—Levy—Notice.—The mere fact that 
an officer made an entry of levy upon an attachment, 
and did nothing else, is not sufficient to constitute a 
valid levy upon a tract of land, though the same be 
vacant and unoccupied, and thus give to a non-resi- 
dent owner the necessary notice of the proceeding. 
There must be something which, in legal contempla- 
tion, is the equivalent of an actual seizure of the prop- 
erty, in order to constitute such notice, and give the 
court jurisdiction to render a judgment against the 
owner in an attaehbment case of this kind.—BAKER V. 
C, AULTMAN & CO., Ga., 33 8. E. Rep. 423. 


10. ATTORNEY AND CLIENT—Authority to Compro- 
mise.—An attorney has no right to compromise his 
client’s claim, and take less than the full amount, 
without special authority.—Cox v. ADELSDORF, Ky., 
51S. W. Rep. 616. 

11. BANKRUPTCY — Acts of Bankruptcy -- Suffering 
Preference.—Under Bankruptcy Act 1898, § 3, cl. 3, pro- 
viding that it shall be an act of bankruptcy if a debtor 
shall have “suffered or permitted, while insolvent, any 
creditor to obtain a preference through legal proceed- 
ings,” and has not vacated or:discharged such prefer- 
ence “at least five days before a sale or :final disposi- 
tion of any property affected,’ where suit is brought 
against an insolvent debtor, and he makes no defense 
and judgment is rendered against him, and execution 
issued and levied on his goods, and he allows a sale 
thereunder to be made without applying to be ad- 
judged bankrupt, he commits an act of bankruptcy. — 
IN BE CLIFFE, U. 8. D. C., E. D. (Penn.), 94 Fed. Rep. 
354. 

12. BANKRUPTCY—Time of Filing Petition.—A peti- 
tion in bankruptcy is to be deemed “filed,” within the 
meaning of the bankruptcy law, when it is delivered 
personally to the clerk of the court of bankruptcy, and 
received by him for the purpose of being kept on file, 
though not at his office, nor during office hours.—IN RE 
Von BORCKE, U.S. D. C., D. (N. J.), 94 Fed. Rep. 352. 

13. BILLS AND NOTES—Accommodation Indorsement 
by Firm.—To entitle an indor-ee of a note to recover 
against partners on an indorsement of the firm name 
for accommodation of the makers, he must show, not 
only payment of value before maturity, but want of 
knowledge, or of notice equivalent thereto, that the 
indorsement was for accommodation, or that it was 
authorized or ratified by the firm.—SMITH V. WESTON, 
N. Y., 54 N. E. Rep. 38. 

14. BILLS AND NOTES—Accommodation Indorsement 
by Firm—Notice. — Where a note is presented by a 
bank, not a party thereto, to another bank, which pur- 
chases it only ufter being informed by the former that 
it is good, the latter bank is not chargeable with notice 








154 


CENTRAL LAW JOURNAL. 











that an indorsement in a firm name was for the 
maker’s accommodation, and unauthorized.—BANK OF 
MONONGAHELA VALLEY V. WESTON, N. Y., 54 N. E. Rep. 
40. 

15. BILLS AND NOTES—Bona Fide Purchaser.—Notes 
of a corporation were executed in its name by the 


president, payable to one from whom he had power 


of attorney to accept and indorse negotiable paper, 
and Ly him indorsed with the payee’s name in blank, 
the indorsement showing that it was by him as attor- 
ney in fact for the payee, and he then transferred them 
before maturity, as collateral for his loan. Held, that 
the transferee was a bona fide purchaser without 
notice.—GERMAN-AMERICAN BANK V. CARONDELET REAL 
ESTATE Co., Mo., 518. W. Rep. 691. 


16. BILLS AND NOTES—Bona Fide Purchasers—Pay- 
ment of Debts.—A failure of consideration is no de- 
fense to a note as against one acquiring.it without 
notice thereof in payment of a pre-existing debt.— 
RAATZ V. GORDON, Tex., 51S. W. Rep. 651. 


17. BILLS AND NOTES—Indorsement— Extension of 
Time.—A holder of a note, agreeing to an extension of 
the time of payment on condition that the inftiorser 
consents, does not thereby release the indorser.—WIN- 
FREE V. FIRST NAT. BANK OF LEXINGTON, Va., 33 8. E. 
Rep. 375. 

18. BILLS AND NOTES—Note—Order for Payment— 
Parol Evidence.—Where the holder of a note, who is 
also its payee, obtains from the maker an order for 
its payment out of a fund which the latter has de- 
posited with another, such order neither describing 
the note nor naming nor designating the holder, parol 
evidence is admissible in an action between different 
claimants of the fund to show that the note in ques- 
tion atthe time the order was drawn and delivered 
was the only one that the payee then held against the 
drawer of the order; and, when that circumstance is 
established, it should be regarded as a sufficient identi- 
fication of the note for the payment of which the order 
was drawn.—ROBBINS V. KLEIN, Obio, 54 N. E. Rep. 94. 


19. CARRIERS — Loss of Baggage of Commercial 
Traveler.—Where a commercial traveler purchased a 
ticket of a carrier, and pays for the transportation of 
his samples as excess of baggage, the contract for the 
transportation of himself and personal baggage and 
that for the merchandise are independent, and each 
will support a separate action.—TALCOTT Vv. WABASH 
R. Co., N. Y., 54 N. E. Rep. 1. 

20, CHATTEL MORTGAGE—Execution of Power of Sale. 
—A mortgagee who avails himself of the power of sale 
contained in the mortgage must strictly pursue its 
terms, and, when sufticient of the property has been 
thus sold to satisfy the debt secured and costs, there is 
an implied agreement that the remainder unsold shall 
be returned to the mortgagor.--KOHN v. Dravis, U. 8. 
C. C. of App., Eighth Circuit, 94 Fed. Rep. 288. 


21. COMPOSITIONS WITH CREDITORS—Authority of 
Agent.—A creditor wrote to another creditor of a com- 
mon debtor that whatever the agent of the former 
creditor did with reference to a composition would be 
satisfactory to him. The agent had general authority 
to compromise debts and extend the time of payment. 
Held, that he had authority to fix the measure of dam- 
ages for a breach of acomposition with the latter cred- 
itor.—HILL v. WERTHEIMER-SWARTS SHOE CO., Mo., 51 
8S. W. Rep. 702. 

22. CONSTITUTIONAL Law—Vested Rights—Obligation 
of Contracts.—W here one contracting to build a bridge 
for a county draws an order in payment of a valid debt 
on the fund to be earned, which is accepted by the 
county, the order is an equitable assignment of so 
much of the fund as is necessary to pay it, and creates 
a valid contract between the payee and the county, 
which is a vested right that cannot be affected by a 
mechanic’s lien law subsequently passed, giving par- 
ties furnishing material to the contractor a lien on 
money due or to become due under his contract.— 
YOUNG v. JONES, Ill., 54 N. E. Rep. 235. 





23. CONTRACT—Building Contracts—Change in Plans. 
—A contract which provides for constructing a build- 
ing in a manner prohibited by city ordinance is not in- 
valid, where it also provides that any necessary 
changes may be made, and a change is made, so as to 
avoid a violation of the ordinance, so that the sureties 
on the contractor’s bond, which makes the contract a 
part thereof, are not released from liability because of 
the change.—HIGGINS V. QUIGLEY, Ind., 54 N. E. Rep. 
136. 


24. CONTRACT—Failure of Consideration.—An agree- 
ment ‘‘to pay and cancel the notes of C, and accept- 
ances by you securing the same, payable out of rents,” 
in part consideration of an assignment of a lease, is an 
unconditional contract to pay the notes, though no 
rents are collected under the lease, where the orders 
and acceptances describe the notes as being payable 
from rent.—COBB V. HERON, II1., 54 N. E. Rep. 189. 


25. CONTRACTS—Rescission—Representations.—Repre- 
sentations made concerning the money and rental 
value of property, constituting the security for notes 
which formed the consideration of a trade, are mere 
matters of opinion, and, though false, are not sufficient 
grounds on which to rescind the contract, where the 
property was open to observation, and such money 
and rental value could be easily ascertained.—CORN- 
WALL V. MCFARLAND REAL ESTATE CO., Mo., 518. W. 
Rep. 736. 

26. CORPORATIONS— Estoppel—Contract.—One who is 
sued upon a contract which he has made with a corpo- 
ration is estopped to plead the disability of the corpo- 
ration to make the contract because of its failure to 
file a statement giving the location of its office and the 
name of its agent upon whom process could be served, 
though the statute expressly provides that it shall not 
be lawful for any corporation to carry on any business 
in this State until it shall have filed such a statement. 
—JOHNSON V. MASON LODGE NO. 33, Ky., 518. W. Rep. 
620. . 
27. CORPORATIONS—Execution Against Stockholders. 
—Where, after an execution upon a judgment against a 
corporation was returned nulla bona, the court, on mo- 
tion of the judgment creditors, ordered an execution 
to issue against the stockholders of the corporation, 
and where the execution so ordered was not issued un- 
tilnearly two years after the judgment against the 
corporation had become dormant, held, that such exe- 
cution was invalid.—CHENAULT V. CHAPPELL, Kan., 57 
Pac. Rep. 553. 


28. CORPORATIONS—Foreign Corporations.—The rule 
that the courts will not interfere with the management 
of the internal affairs of a foreign corporation has not 
been changed by Code, § 1104, requiring a foreign cor- 
poration to appoint a resident as its agent,on whom 
service of process shall be made, and who shall have 
authority to appear for it in court, and section 1105, 
providing that all its officers, agents, and employees 
doing business without complying with section 1104 
shall be liable to any resident having a claim against 
it, and that service on either of said officers, agents, or 
employees shall be sufficient service on it.—TAYLOR Vv. 
MUTUAL RESERVE FUND LIFE ASSN. OF NEW YORK, Va., 
33S. E. Rep. 385. 


29. CORPORATIONS—Promissory Notes—Power to Exe 
cute.—A private trading corporation has the implied 
power to issue promissory notes, and one who pur 
chases notes executed in behalf of such a corporation, 
and signed by its officers, may rely onthe presumption 
that such officers have discharged their duty, and have 
not exceeded their authority in executing them.— 
NATIONAL LOAN & INVESTMENT CO. V. ROCKLAND CO., 
U.8.C. C. of App., Eighth Circuit, 94 Fed. Rep. 335. 

30. CORPORATIONS— Power to Extend Existence.—The 
power to extend the existence of acorporation beyond 
the period fixed by its charter, on complying with the 
statute providing therefor, may be exercised, unless it 
is specially excluded by its charter.—SMITH V. EasT- 
WOOD WIRE MFG. Co., N. J., 43 Atl. Rep. 567. 
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31. CoRPORATIONS—Services by Officer—Compensa- 
tion.—Where a stockholder and officer of a corporation 
performs services for the corporation without any 
agreement as to compensation, and afterwards attends 
a meeting of stockholders, where the insolvency of the 
corporation is discussed, and signs a, resolution pro- 
viding for the payment of the entire indebtedness by 
the issue and sale of new capital stock upon the call- 
ing in of the old, and, when notified that ail debts had 
been paid by sale of new stock, joins with other stock- 
holders in directing distribution of the remaining 
stock without intimation that the corporation is in- 
debted to him, he is estopped from thereafter making 
claim against the corporation for the service rendered ; 
and this estoppel extends to his assignee.—PYPER V. 
SALT LAKE AMUSEMENT ASSN., Utah, 57 Pac. Rep. 533. 

32. CREDITORS’ SuIT—Adequate Remedy at Law— 
Trustees.—An action in the nature of a creditors’ bill 
to reach a debtor’s interest in a trust estate is not de- 
murrable because plaintiff has an adequate remedy at 
law, where the complaint alleges that the trustees are 
combining with the debtorto pay over his interest in 
advance, so that it cannot be reached by garnishment. 
—HUNTINGTON V. JONES, Conn., 43 Ati. Rep. 564. 

33. CRIMINAL EVIDENCE — Homicide — Expert Evi- 
dence.—Where the defense to a prosecution for homi- 
cide was that it was committed in self-defense while 
deceased was attacking accused with a knife, and it 
appears that the shot causing the death passed through 
deceused’s upper arm and body near the shoulder, it is 
error to admit expert medical testimony on the part 
of the people that the arm through which the bullet 
passed must have been hanging down at the time; the 
matter not being a subject for expert evidence.—PEKO- 
PLE V. FARLEY, Cal., 57 Pac. Rep. 571. 

34. CRIMINAL LAaw—Former Jeopardy.—An acquittal 
under a warrant charging that accused did unlawfully 
take, steal, and carry away money, bars a prosecution 
for the same offense, though he might have objected 
thereto because the warrant did not charge that it was 
done feloniously.—JONES V. MorRIS, Va., 33S. E. Rep. 
377. 

35. CRIMINAL LAaw—Murder—Self-Defense.—Before a 
party can justify the taking of life in self-defense, he 
must show that there was reasonable ground for be- 
lieving he was in great peril, that the killing was nec- 
essary for his escape, and that no other sufe means 
was open to him.—PKOPLE V. KENNEDY, N. Y., 54.N. E. 
Rep. 51. 

36. CRIMINAL LAW—Rape on a Child.—One having 
carnal knowledge of a child under 14 years old is guilty 
of rape, though she consented and no force wus used. 
—STATE V. ERNEST, Mo., 518. W. Rep. 688. 

37. DEED—Record—Proof.—That a deed, not acknowl- 
edged so as to be entitled to record, was transcribed 
on the record of deeds, if material to any issue, can be 
proved uccording to the common law, though not by a 
certified copy.—HBIN1Z V. THAYER, Tex., 51S. W. Rep. 
640. 

38. DEED — Restrictions — Enforcement by Third 
Party.—Whbere an owner selis a portion of his lands, 
with a covenant restricting its use,.a subsequent 
grantee of another portion trom the same owner may 
enforce the covenant against the original grantee, and 
aguipst all subsequent purchasers from him with 
notice of the covenant.—ROBERTS V. SCULL, N. J., 43 
Atl. Rep. 583. 

39. DESCENT AND DISTRIBUTION—Surviving Childless 
Wife.—Under Rev. St. 1821, §§ 2483, 2487, a second child- 
less wife inherits an undivided one-third interest in 
her husband’s land in fee-simple, and his chilcren by a 
former wife inherit the other two-thirds.—THOMPSON 
v. Henry, Ind., 54 N. E. Rep. 109. 

40, DivorcE—Ipjunction.—A preliminary injunction 
to restrain the further prosecution of a suit for divorce 
in another State will be granted, where it is alleged 
that the asgertion of a residence there was a mere pre- 
tense, made only to give color to and support his suit. 
—HUETTINGER V. HUETTINGER, N. J., 48 Atl. Rep. 574. 





41. DowER—Sale by Administrator.—W hen a husband 
dies seised and possessed of land, his widow has a 
vested right to dower therein; and, when the land is 
sold by the administrator on an order of the ordinary, 
the titie acquired by the purchaser at such sale is sub- 
ject to the widow’s right of dower, unless she has 
waived the same in some way known to the law.— 
STARR V. NEWMAN, Ga., 33S. E. Rep. 427. 

42. EASEMENTS—Purchasers of Servient Estate.—A 
bill by the owner of land subject to an easement cre- 
ated by his grantor, against the person to whom the 
easement was granted, to restrain acts done in pursu- 
ance of alleged rights under the easement, need not 
anticipate all claims of alleged easements not appear- 
ing expressly or by implication from the grant, or 
negative, by express averments, all imputation that 
the burden of such easements was apparent from an 
inspection of the premises.—EDWARDS V. HaEGER, Iil., 
54N.E. Rep.176. _ 

43. EFFECT OF STATE STATUTE.—The right and obliga- 
tion of a mortgagee in possession to apply reuts and 
profits upon the mortgage debt is a doctrine of equity, 
and is not affected by a State statute providing that a 
mortgage is only security for a debt, andjpusses no 
title, as mortgages were always so regarded by courts 
of equity.—HUGULEY MFG. Co. v. GaLETON COTTON 
MILLS, U.S. C. C. of App., Fifth Circuit, 94 Fed. Rep. 
269. 

44. FRAUDULENT CONVEYANCKS—Adequate Remedy at 
Law.—A judgment creditor cannot maintain an action 
to set aside a fraudulent conveyance, made by one of 
several joint judgment debtors, unless the other joint 
judgment debtors are sureties merely, or are insolvent, 
as otherwise he has an adequate remedy at law.—Ev- 
CLID AVE. NaT. BaNK V. JODKINS, Ark., 518. W. Rep. 
632, 

45. FRAUDULENT CONVEYANCES—Existing and Subse- 
quent Creditors.—A voluntary deed from a husband to 
a wife, without any pecuniary consideration moving 
from the wife, is void as against all existing creditors 
of the husband.—LAaNDER V. ZIEHR, Mo., 51S. W. Rep. 
742. 

46. FRAUDULENT CONVEYANCES—Preference of Cred- 
itors.—A sale cannot be set aside as fraudulent as to 
creditors, though the purpose of the seller to use the 
proceeds in paying one creditor to the exclusion of 
others be known to the buyer; the only remedy of the 
excluded creditors being to have the transaction de- 
clared to operate as an assigument under the statute.— 
HOOVER Vv. Hawks, Ky., 518. W. Rep. 606. 

47. FRAUDULENT CONVEYANCES — Trust Deeds—Ac- 
ceptance.—Where a trust deed of a stock of goods is 
given to secure the separate, independent debts of 
several creditors, no trustee being named, it is good as 
to those who accept it before unsecured attaching 
creditors intervene, but subject to attachment as to 
those who have not accepted it.—KINGMAN & Co. v. 
CORNELL-TEBBETTS MACHINE & BuGey Co., Mo., 518. 
W. Rep. 727. 

48. GIFTS INTER VIVOsS — Evidence — Contracts.—A 
father, having a note in the hands of an sgent, told 
him he wanted to give the note to his son, and executed 
an assigoment on the note to the son, and handed it to 
the agent, who retained possession thereof until after 
the father’s death, before which the agent had twice 
collected the annual interest, and paid it to the son, 
for whom he did business. Held, that the gift was a 
completed gift inter vivos.—JENNINGS V. NEVILLE, Iil., 
64 N. E. Rep. 202. 

49. HOMESTEAD—Conveyance by Widow—Infant Chil- 
dren.— The widow, by selling and conveying the home- 
stead of the decedent, cannot defeat the right of the 
infant children to its occupancy during their minority. 
—DEBOE V. RUSHING, Ky., 518. W. Rep. 613. 

50. INJUNCTION.—Injunction lies only for a threatened 
wrong for which no adequate legal remedy is afforded, 
and a court of equity will not issue an injunction to 
prevent the performance of an act already’ consum- 
mated.—CARLIN V. WOLFF, Mo., 518. W. Rep. 679. 
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51. INJUNCTION—Liability on Bcnd.—The obligors in 
a bond given to suspend an injunction restraining the 
obligors from using astream, which for along distance 
flowed through plaintiff’s land, to float logs to their 
mills, are liable for the reasonable value of the use of 
the stream for floating the logs, where the boud is con- 
ditioned for the payment of any and all damages suf- 
fered and sustained by plaintiff by reason of the sus- 
pension of the injunction.—DgE CAMP V. BULLARD, N. Y., 
54.N. E. Rep. 26. 


52. INSURANCE—Knowledge of Agent as to Title.—The 
company cannot rely on a condition that the policy 
shall be void if the title is not absolute, or if the prop- 
erty shall cease to be occupied or operated, if it knew 
at the time it issued the policy that the title was not 
absolute, and that the property was not to be occupied. 
—LONDON & LANCASHIRE FIRE INS. CO. V. GERTESON, 
Ky., 51S. W. Rep. 617. 


53, JUDGMENT—Res Judicata—Mortgages.—A mortga- 
gee, who, as agent for the mortgagor, participates in 
the defense of an action of ejectment by a tax-title 
claimant against the mortgagor, involving the validity 
of the tax title, by employing and paying counsel to 
conduct the defense, does not thereby make himself 
such a party to the action that he is bound by the judg- 
ment.— WILLIAMS V. COOPER, Cal., 57 Pac. Rep. 577. 


54. JUDGMENT FOR PARTITION—Description.—A judg- 
ment for partition, excepting from the land to be sold 
a half of an acre in a certain quarter section, so laid 
out as to include the family graveyard of M, is not void 
for uncertainty of description with respect to the half 
acre, though no graveyard was located in said quarter 
section, where the family graveyard of M, containing 
a half acre, can be located by parol in another quarter 
section.—TURNER V. Dixon, Mo., 51 8. W. Rep. 725. 


55. JODGMENT LIENS—Vendor and Purchaser—Execu- 
tory Contracts.—A judgment creditor has no lien on 
land which his debtor has purchased under an execu- 
tory contract of sale, where the contract is set aside 
because of misrepresentations by the vendor, or be- 
cause of default of the debtor in making stipulated 
payments.—NELSON V. TURNER, Va., 33 S. E. Rep. 390. 


56. LANDLORD AND TENANT—Liability for Defects.—In 
the absence of a covenant, a landlord is not liable for 
injury to the tenant from a faulty construction or de- 
fective cendition of the building existing at the time 
of the lease, but unknown, to‘the landlord.—GaTELY V. 
CAMPBELL, Cal., 57 Pac. Rep. 567. 


57. LICENSE—Parol License—Revocation.—A parol 
license cannot be revoked after the licensee has ex- 
pended money or performed labor in makiog valuable 
and permanent improvements on the land on the faith 
thereof.—BOWMAN v. BOWMAN, Oreg., 57 Pac. Rep. 546. 


58. LIFE INSURANCE — Changing Beneficiary.—The 
beneficiary named in a certificate of a mutual benefit 
insurance association, where she became such pursu- 
ant to an agreement with the member that she would 
pay all future assessments, and take care of him, and 
that he would not change the beneficiary, cannot be 
changed without the consent of the beneficiary.— 
GRIMBLEY V. HARROLD, Cal., 57 Pac. Rep. 558. 

59. LIFE INSURANCE—Insurable Interest.—A building 
association has no insurable interest in the lifeofa 
stockholder not indebted to it.—TaTE v. COMMERCIAL 
BLDG. ASSN., Va., 33 8. E. Rep. 382. 

60. LIMITATIONS—Attachment—Priorities.—The three- 
years limitations forthe lien of a judgment provided 
by Rev. St. 1839, § 6012, does not apply to funds in 
court, and hence does not run against attaching cred- 
itors for failure to move the court to order distribu- 
tion of the proceeds of the attached property in cus- 
todia legis.—STATE V. HICKMAN, Mo., 518. W. Rep. 680. 

61. LiMITaATIONS—Concealment of Liability.—A per- 
son appropriating to his own use a fund to which an 
heir having no knowledge of the existence thereof is 
entitled, and remaining silent and refusing to give any 
information respecting the fund, does not conceal the 
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fact of his being liable to an action therefor, within 
Burns’ Rev. St. 1894, § 301, authorizing the commence- 
ment of an action at any time within the period of 
limitation after the discovery of the cause of action, 
where the person liable ¢onceals the fact.—BOWER Vv. 
THOMAS, Ind., 54 N. E. Rep. 142. 

62. LIMITATION OF ACTIONS—Discovery of Fraud.— 
Plaintiff's action for her share of the movey collected 
by defendants, her co-heirs, on a judgment for mesne 
profits, on the ground that her name was by fraud 
omitted as plaintiff from the action in which the judg- 
ment was rendered, is barred by limitation, more than 
five years having elapsed since she might by ordinary 
diligence have discovered the fraud, if any.—CLARKE 
v. SEAY, Ky., 51S. W. Rep. 589. 


63. LIMITATION OF ACTIONS—Liens—Payments.—Pay- 
ments on a note secured by vendor’s lien on land ex- 
tend the period of limitation not only as between the 
parties, but as against a Subsequent purchaser of the 
land in lien.—Cook V. UNION TruUST Co., Ky., 51S. W. 
Rep. 600. 


64. MALICIOUS PROSECUTION—When Action Lies. — 
One who both makes an arrest, and originates the 
proceeding in which it is made, may, though protected 
as to the arrest, be liable for malicious prosecution. 
—RE#ISTERER V. LEK SuMm,U. S. C.C. of App., Second 
Circuit, 94 Fed. Rep. 343. 


65. MANDAMUS—Election— Parties—Quo Warranto.— 
An application for mandamus to compel the State board 
of canvassers to determine who was elected to fill a 
vacancy in the office of ajudge of the supreme court, 
to which the relator claims to have been duly elected, 
which fails to make the occupant of such office a party 
to the proceedings, is properly denied, and the relator 
left to his remedy by quo warranto.—IN RE HART, N. Y., 
54 N. E. Rep. 44. 


66. MASTER AND SERVANT—Risks—Defective Railroad 
Track.—The risk of injury to a brakeman from the 
track not being ballasted to the surface at a switch 
outside the yards of the company is one of the ordi- 
nary risks of the service, provided the track is sub- 
stantially inthe same condition as at similar places 
along the road.—LOUISVILLE & N. R. Co. v. BOWCOCK, 
Ky., 51S. W. Rep. 580. 

67. MONOPOLIES—Probibiting Combinations— Extra- 
territorial Effect.—Act March 6, 1899, subjecting any 
foreign or domestic corporation entering into any pool 
or combination for regulating the premiums to be 
paid for fire insurance to a penalty, does not apply to 
pools and combinations effected outside of the State, 
not intended to affect the prices of insurance in the 
State; anda foreign insurance company, doing busi- 
ness in the State,is not subject to sach penalty for 
having, in another State, entered into a combination 
for fixing the premiums on insurance to be effected 
outside of the State.—STATE V. BbANCASHIRE FIRE INS. 
Co., Ark., 518. W. Rep. 633. 

68. MONOPOLIES— Unlawful Combinations. — Under 
Act March 6, 1899, subjecting to a penalty any foreign 
or domestic corporation entering into any pool or 
combination for regulating the premiums to be paid 
for fire insurance, a complaint for the recovery of 
such penalty from a foreign insurance company, al- 
leging the company to be a foreign corporation doing 
business in Arkansas, and that while so engaged in 
business it became a member of a pool with other in- 
surance companies to regulate the premiums for in- 
surance, is not, as against a general demurrer, insuf- 
ficient in failing to show that the combination was 
with respect to business in Arkansas.—STATE v. AZTNA 
Frre Ins. Co., Ark., 51S. W. Rep. 638. 

69. MORTGAGES—Option to Declare Debt Due on De- 
fault.—Notes, and a mortgage securing the same, exe- 
cuted at the same time, constitute a single contract, 
and a provision of the mortgage that, on the failure of 
the maker to perform any agreement contained in 
either the notes or mortgage, the entire debt may be 
collécted, gives the holder the right, on default in the 
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payment of interest, to declare the notes due for all 
purposes, and to collect them by suit in the ordinary 
form, as well as by foreclosure.—BREWER Vv. PENN 
Mot. LIFE INs. Co., U. 8. C. C. of App., Eighth Circuit, 
94 Fed. Rep. 347. 


70. MUNICIPAL CORPORATION — Assault by Special 
Policemen.—A city is not liable for the wrongful act of 
its mayor in appointing, as special policeman, a per- 
son that he knows is unfit for the office.—CralG v. CITY 
OF CHARLESTON, III1., 54 N. E. Rep. 184. 


71. MUNICIPAL CORPORATION— Contract by City for 
Fire Protection—Privity.—A contract between a city 
and a water company, by which the company agreed 
to construct, maintain and operate a system of water 
works in the city, and, among other things, to maip- 
tain at alJ times a sufficient pressure in the mains for 
fire purposes, does not create a privity of contract be- 
tween the company and a citizen or resident of the 
city which entitles the latter to maintain an action 
against the company to recover fora loss by fire, on 
the ground that, if the required water pressure had 
been maintained, the fire would have been extin- 
guished and the property saved.—BOSTON SAFE DE- 
PosiT & TrRusT Co. v. SALEM WATER Co., U.S. C. C., N. 
D. (Ohio), 94 Fed. Rep. 238. 


72. MUNICIPAL CORPORATIONS—Defective Sidewalk— 
Notice.—In an action against a city to recover for an 
injury dueto a defective sidewalk,to hold the city 
liable it must be shown that it had actual notice 
thereof, or that the defect had existed such a length 
of time before the injury as to justify the presumption 
that it did have notice of the defect in time to have 
repaired it before the injury.— YOUNG Vv. CITY OF WEBB 
City, Mo., 51S. W. Rep. 709. 

73. MUNICIPAL CORPORATION— Illegal Assessment— 
Voluntary Vayment—Recovery.—A voluntary payment 
of an illegal assessment by a municipal corporation 
upon a property owner for a street improvement can- 
not, though made under protest, be recovered.—HOKE 
v. CITY OF ATLANTA, Ga., 338. E. Rep. 412. 

74. MUNICIPAL CORPORATIONS—Public Improvements 
—Subdivision of Land.—Since the owner of unsubdi- 
vided land is entitled to subdivide it as he chooses, an 
ordinance providing for the laying of drains at inter- 
vals in such land, and dividing it into parcels for that 
purpose, is void.—PEOPLE V. COOK, IIl.,54.N. E. Rep. 
173. 

75. NUISANCKE—Railroad Companies—Implied Powers. 
— Where a statute authorizes a company to construct 
and operate a railroad, the implied authority to oper- 
ate a turntable in connection therewith does not jus- 
tify its operation, so as to constitute a private nui- 
sance.—GARVEY V. LONG ISLAND R. Co., N. Y., 54 N. E. 
Rep. 57. 

76. OIL AND GAS LEASES—Recording—Purchasers with 
Notice.—A lease or license to operate upon land for 
natural gas or petroleum, until filed for record as re- 
quired by section 4112a of the Revised Statutes, is with- 
out any effect, either at law or in equity, as against a 
subsequent lessee, or licensee, or other third person 
acquiring an interest in or lien on the land, although 
he took with notice of such prior unrecorded lease or 
license, unless the person claiming thereunder was at 
the time in the actual possession of the land.—NORTH- 
WESTERN OHIO NATURAL GAS CO. V. CITY OF TIFFIN, 
Ohio, 54 N. E. Rep. 77. 

77. PARTNERSHIP—Power of Partners to Bind Firm.— 
In commercial partnerships, the extent of a partner’s 
power to bind the firm isa question of law.—FARMER 
Vv. BANK OF WICKLIFFE, Ky., 51S. W. Rep. 586. 

78. PARTNERSHIP—Real Estate.—Land acquired by a 
partnership in the course of the partnership business, 
and with partnersbip assets, is as to creditors, con- 
sidered in equity as personalty belonging to the part- 
nership, and subject to payment of partnership debts. 
—LONG V. SLADE, Ala., 26 South. Rep. 31. 

79. PHYSICIANS — Certificate from State Board. — 
Whether a diploma presented by one who desiresa 





certificate authorizing him to practice medicine is 
from a “medical institution in good standing” isto be 
determined, in the first instance, not by the court, but 
by the board of medical registration and examination. 
—STATE V. HYGEIA MEDICAL COLLEGE, Ohio, 54N. E. 
Rep. 86. 

80. PRINCIPAL AND AGENT—Authority.—One’s implied 
authority as a general agent to sign a note for his 
principals being a material inquiry, it is competent to 
show the scope of his agency, including the volume of 
business carried on by him for them.—LYTLE Vv. BANK 
OF DOTHAN, Ala., 26 South. Rep. 6. 


81. PRINCIPAL AND AGENT—Authority of Agent to 
Make Warranty.—Where an agent to sell a horse en- 
tered him at a public sale, the principal is bound by 
the agent’s representations as to soundness, which 
were repeated by the auctioneer, though there was no 
custom to warrant at such sales.—BELMONT’S EXER. V. 
TALBOT, Ky., 51S. W. Rep. 588. 


82. PRINCIPAL AND AGENT—Delegation of Powers— 
Subagent.—A special agent, with general power for 
the collection of a claim, cannot delegate his author- 
ity by assignment so as to invest his assignee with 
power to sue thereon, as Civ. Code, § 2349, provides 
that an agent can delegate his authority, when not 
specially authorized, when the act to be done is purely 
mechanical, and the power to bring a suit implies the 
power to control it,and is more than a mechanical 
act.—DINGLEY V. MCDONALD, UVal., 57 Pac. Rep. 574. 


83. PRINCIPAL AND AGENT—Representing Adverse In- 
terests—Notice.—The fact that an agent also acts as 
agent for the party adversely interested in the trans- 
action does not prevent his principal from being 
bound by notice to or Knowledge acquired by such 
agent where the principal consents to such adverse 
agency.—PINE MOUNTAIN IRON & COAL Uo. V. BAILEY, 
U.S. C. C. of App., Eighth Circuit, 94 Fed. Rep. 258. 


84. QUIETING TITLE—Instrument Void on its Face.— 
Under the general chancery practice, and in the ab- 
sence of a statute enlarging the remedy, a court of 
equity cannot entertain a bill to quiet title where the 
instrument sought to be relieved against is void on its 
face.—TAYLOR V. FISK, U.S. C. C., N. D. (Ill), 94 Fed. 
Rep. 242. 


65. RAILROAD COMPANY—Fire Set by Locomotive— 
Negligence.—In an action against a railroad to recover 
for injury by fire, under Gen. St. § 3581, which provides 
that where any injury is done to a building by fire 
communicated by a locomotive, without contributory 
negligence on the part of the person entitled to the 
care and possession of the property, the company 
shall be liable therefor, a finding, justified by the evi- 
dence, that “the fire which was communicated to 
plaintiff's buildings was caused by plaintiff’s negli- 
gence,” precludes a recovery, asthe term ‘‘contribu- 
tory negligence” is used in the statute in its ordinary 
meaning.—HUBBARD Vv. NEW YORK, N.H. & H.R. Co., 
Conn., 43 Atl. Rep. 550. 

86. RAILROAD COMPANY—Injury to Child—Contribu- 
tory Negligence of Parents.—Where the father of a 
child two years of age was absent from home, and the 
mother had gone to a neighbor’s, a short distance 
away, leaving the child, with older children, at play 
in the yard,where a neighbor was also at work, and 
the child escaped, unobserved, and went upon a rail- 
road track some 250 feet from the house, and was run 
over and killed by a passing train, it cannot be held, 
as a matter of law, that the parents were guilty of con- 
tributory negligence, but the question is one for the 
jury.—GARNER V. TRUMBULL, U.S.C. C. of App., Eighth 
Circuit, 94 Fed. Rep. 321. 

87. RAILROAD COMPANY—Injury to Persons at Sta- 
tions—Trespasser.—A person who goes on the plat- 
form of a railway company at its station to meet a 
passenger is not a trespasser. Hence the company 
must exercise due diligence to secure his safety.— 
GuLF, C. & 8. F. Ry. Co. v. WILLIAMS, Tex., 51 S. W. 
Rep. 653. 
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88. RAILROAD COMPANY—Injuries te Employees.—A 
railroad company is not liable to a brakeman Zor per- 
sonal injuries incurred in a wreck caused by rotten 
sills in a freight car belonging to another company, 
where it was ignorant of the defect, and had made 
such an inspection of the caras a man of ordinary 
prudence would have made under the circumstances. 
—OGLESBY v. MISSOURI Pac. Ry. Co., Mo.,51S. W. 
Rep. 758. 


89. RAILROAD COMPANY — Mortgage on Future-Ac- 
quired Property.—There being in force a general law 
forthe incorporation of railroads which authorizes 
the mortgage of future-acquired property, the fact that 
the original or amended charter of a railroad com- 
pany does not authorize a mortgage of after-acquired 
property will not affect the right to execute such mort- 
gage, as power in that respect is given under the gen- 
eral law, and the lien of such a mortgage will take prec- 
edence of the liens of subsequent judgments on such 
after-acquired property. —CENTRAL TRUST CO. OF NEW 
YORK v. CHATTANOOGA, R. & C. R. Co., U. 8. C. C. of 
App., Fifth Circuit, 94 Fed. Rep. 275. 


90. RAILROAD COMPANY—Negligence. — A rule that 
trains must approach time-table stations under con- 
trol, expecting to find the track occupied, requires of 
an engineer only that he do all in his power to that 
end, and does not make him responsible for failure of 
the brakemen to obey signals to set brakes.—LOUIS- 
VILLE & N. R. CO. V. MOTHERSHED, Ala., 26 South. 
Rep. 10. 


91. REMOVAL OF CAUsSES—Procedure.—When a peti- 
tion for the removal of a case from a State court to the 
circuit court of the United States appears to have been 
filed in due time, and is accompanied with a proper 
bond as required by the act of congress, the only ques- 
tion left for the State court to determine is, whether 

‘the right of removal appears on the face of the peti- 
tion and record. If it does,the power of the State 
court over the case has ended, and it has no jurisdic- 
tion to try and determine an issue of fact made on such 
petition; such issue can only be tried in the United 
States court. It is therefore error, when the right of 
removal appears on the face of the record, to set aside 
an order granting such removal on the application of 
the plaintiff, tendering an issue of fact as to whether 
such right exists.—-SOUTHERN Ry. Co. v. HUDGINS, 
Ga., 338. E. Rep. 442. 


92. REMOVAL OF CAUSES—Severable Controversy — 
Foreclosure Suits.—In a suit in equity in Illinois to 
foreclose a trust deed, the trustee is a necessary party 
defendant, and the controversy is not severable, as bes 
tween such trustee, the owner of the equity of redemp- 
tion, and subsequent incumbrancers or lienors. — 
MAHER Vv. TOWER HOTEL Co., U. 8. C. C., N. D. (Ill.), 94 
Fed. Rep. 225. 


93. SEDUCTION—Damages —Loss of Service.—In an 
action by a father for the seduction of his minor 
daughter, he is not ouly entitled to recover damages 
for the loss of service by her to him in his family, and 
the expenses of pregnancy and sickness attendant 
thereon, but also compensation for the humiliation 
and disgrace brought upon himself and his family, 
and for the mental anguish suffered by reason of the 
ruin of his daughter and the dishonor to his house- 
hold. Damages are given to the plaintiff standing in 
the relation of parent.—MIDDLETON V. NICHOLS, N. J., 
43 Atl. Rep. 575. 

94. TAXATION—Exemption—Railroad Lands.—Lands 
owned by a railroad company adjacent to the main 
right of way, and reasonably necessary or convenient 
for the purposes of a railway, or used incidentally for 
such purposes, and not actually used for other pur- 
poses, are exempt from general taxation, and are only 
subject to the special taxation imposed by the State 
bourd of assessors.—NEW JERSEY JUNCTION R. Co. Vv. 
MAYOR, ETC., OF JERSEY CITY, N. J., 43 Atl. Rep. 577. 

95. TAXATION—Lien of Taxes on Personal Property— 
Minnesota Statute.—Under Gen. Stat. Minn. 1894, § 





1623, which provides that ‘‘the taxes assessed upon 
personal property shall be a lien upon the personal 
property of the person assessed from and after the 
time the tax books are received by the county treas- 
urer,” the lien so created is paramount to any other 
lien upon the property, prior or subsequent, in favor 
of private parties.—STATE OF MINN. v. CENTRAL TRUST 
Co. OF NEW YORK, U.S. C.C. of App., Eighth Circuit, 
94 Fed. Rep. 244. 


96. TELEGRAPHS—Proceedings to Condemn Right of 
Way- Federal Statutes.—Rev. St. § 5268, authorizing 
telegraph companies to construct their lines over and 
along any military or post roads of the United States, 
authorizes no compulsory proceedings to obtain a 
right of way over private property for such lines, and 
condemnation of such right of way can only be made 
by Virtue of some law of the State where the property 
is situated.—POSsSTAL TEL. CABLE CO. V. CLEVELAND, 
C., C. & 8ST. L. Ry. Co., U. 8. C. C., N. D. (Ohio), 94 Fed. 
Rep. 234. 


97. TROVER—Conversion — Mortgige on Crop.—The 
purchase of a part of a crop from a tenant, with con- 
sent of the landlord, to whom te former pays the pro- 
ceeds for rent,and is not a conversion by the pur- 
chaser as against a mortgagee of the tenant, the land- 
lord’s claim being superior tothe mortgagee’s.—BEALL 
v. JAMES FOLMAR Sons & Co., Ala., 26 South. Rep. 1. 


98. TRusTs—Husband and Wife—Equitable Title.—A 
husband conveyed land to atrustee for the separate 
use of his wife, authorizing the trustee, on written re- 
quest of the wife,to mortgage, rent or sell it. He 
afterwards joined with his wife in a trust deed, con- 
veying “all his interest” inthe land to secure his note, 
the trustee not joining. Held, that the wife could con- 
vey her equitable estate without joinder of the trustee. 
—RYLAND V. BANKS, Mo., 51S. W. Rep. 720. 


99. VENDOR AND PURCHASER—Deeds Subject to Mort- 
gages.—A deed which is merely made subject toa 
mortgage specified does not render the grantee per- 
sonally liable for the mortgage debt.—CRAWFORD V. 
NIMMONS, I11., 54 N. E. Rep. 209. 


100. VENDOR AND PURCHASER—Grantee of Realty—As- 
sumption of Previous Mortgage.—Where the grantee 
of a parcel of real estate, as part of the purchase price 
thereof, assumes to pay a debt secured thereon by a 
mortgage—the grantor being also personally bound 
for the payment—such assumption, as between the 
grantor and grantee, constitutes the grantee the prin- 
cipal debtor, and the grantor his surety.— POE V. 
DIxoOn, Ohio, 54 N. E. Rep. 86. 


101. VENDOR AND PORCHASER—Lien.—Where notes 
are assigned by the purchaser to the vendor as con- 
sideration for land, the lien retained in the deed se- 
cures only the implied liability of the purchaser as 
assignor, and, when he is released from such liability, 
the lien is discharged.—PRITCHETT v. HAPs, Ky., 518. 
W. Rep. 608. 


102. VENDOR AND VENDEE—Deed—Notice.—Possession 
of premises by a purchaser a few days before receiving 
his deed is notice of his contract and of the title which 
he acquired pursuant thereto, as against one who sub- 
sequently acquired an interest in the premises, — 
SCHEUER V. KELLY, Ala., 26 South. Rep. 4. 


103. WATER AND WATER CoURSES—Surface Waters— 
Diversion.—A landowner cannot protect his own land 
by turning the storm or surface water which would 
naturally flow thereon away from his own and onto 
the land of another, to the injury of the latter.—CusuH- 
ING V. PIRES, Cal., 57 Pac. Rep. 572. 

104. WITNESSES— Husband and Wife. — Under Civ. 
Code Prac. § 606, either husband or wife, but not both, 
may testify forthe wife in an action brought by her 
alone; but, if the wife elects to have the husband tes- 
tify, he may not testify as to transactions with a per- 
son since deceased, as the wife herself would not be a 
competent witness as to such transactions.—BRIGHT’S 
EXRS. V. SWINEBROAD, Ky., 51S. W. Rep. 575. 
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